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IT A LEX SCRIPT A EST 



GIVE not thy tongue too great a liberty, lest it 
take thee prisoner. A word unspoken is, like the 
sword in the scabbard thine; if vented^ the sword is 
in another's hand. If thou desire to be held wise^ 
be so wise as to hold thy tongue. 



We are opposed to amendments to the Federal Constitution every 
time we suffer a financial headache or a moral physic fails to work 
wonders. We cannot agree with Congressman McFadden, chairman 
of the House banking committee, that because Farm Loan bonds were 
sold in common with Liberty and Victory securities without income 
taXy that the evil is a handicap which cannot be handled without further 
tinkering with the constitutional fabric. He would amend the Federal 
Constitution by forbidding the issuance of non-taxable securities by the 
United States or by state, county or municipal governments. The great 
mass of tax exempt or partly tax exempt bonds now in existence, and 
in particular the billions of dollars worth of Liberty and Victory bonds, 
has removed a material part of the wealth of the country from con- 
sideration as a source of public income and the large holders of these 
securities today constitute a privilege of class that is permitting a frac- 
tion of the national resource to bear the burden of government sup- 
port. 

How much of this situation might have been avoided it is impossible 
to tell. The Liberty bonds at least were issued to meet a great emer- 
gency and the thing to do seemed to be to get the money on the best 
and quickest possible terms. But there is not the slightest question about 
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2 EDITORIAL 

the great need of preventing any further expansion of the mass of tax 
exempt securities ; and it is equally clear that the total should be reduced 
as far as may be practical, and as far as may be done without impair- 
ment of obligation. 

Whether anything ought to be done through federal constitutional 
amendment is not so clear, however. Before making so radical a move 
a very serious attempt should be made to learn whether some less drastic 
scheme may not be tried out. The fundamental law ought not to be 
altered to meet every special emergency. Nor should its provisions take 
on the similitude of mere statutes. The federal government can do 
something by scrupulously abstaining from increasing further the issu- 
ancre of bonds exempt from taxation ; and the state, coimty and munici- 
pal governments can follow the good example as a piece of enlightened 
public policy. 



The moral Law, the Law of the life of humanity, can only be 
discovered in its entirety by all humanity when all the forces and 
all the faculties that constitute our human nature shall be developed 
and in action. 
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TITLE INSURANCE 



Particular Contract as a Policy of Title Insurance: Guaranteed 
Certificate of Title and Policy of Title Insurance Differentiated. 

By F. C. Hadcman, of the Seattle, WMhlngton, Bar. 



At the present day title insurance is conducted as a local rather 
than as a national business. By this I mean that title insurance 
companies derive the, volume of their busine3S from the particular 
locality wherein their place of business is located, within the state 
wherein organized, and have not operated to any extent to develop 
business in other localities in the same state, and rarely to insure 
titles to property in other states, or in the nation at large. Title 
insurance has developed in fact chiefly, not exclusively, in populous 
centers. It has not, therefore, become a national business, one of 
wide and general commercial operation and usage, as have other 
kinds of insurance, such as life, fire, burglary and fidelity. This 
characteristic will be elsewhere in thjs series enlarged upon and ex- 
plained. It is only mentioned at this instant as affording a possible 
explanation of the fact that there is no standard form for title in- 
surance policies, nor has any particular form been prescribed by 
statute. Each company has established its own forms. 

Whether or not any particular contract is or is not a contract 
or policy of title insurance is to be determined by its terms. 

The leading case, and in fact the only case among reported 
decisions wherein an issue has arisen upon a denial that the contract 
involved was a policy of title insurance is that of Purcell v. Land 
Title Guarantee Co., 94 Mo. App. 5, 67 S. W. 726. (1902). 

Proper understanding of this case requires extensive quotation 
from the decision. 

"The allegations of the petition are that the defendant cor- 
poration was at the date of the transaction hereinafter mentioned, 
and still Is, engaged in the business of examining, certifying, and 
guarantying titles ♦ ♦ ♦ and that on the 25 th day of Novem- 
ber, 1890. the defendant in consideration of the sum of $50 paid 
to It by the plaintiffs. Issued to said plaintiffs, in writing, the 
following certificate or guaranty of title to the lands therein 
described (omitting description of the property), viz: "Land Title 
Guarantee Company, a corporation under the laws of Missouri, 
pursuant to application No. 1,158, dated the twenty-fourth day 
of November, 1890, referred to and made a part of this contract, 
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4 THE LAWYER AND BANKER 

hereby certifies that it has eoLamined the title to the following 
described lands in Jackson County, Missouri, to-wit: * 
and hereby certifies that John Purcell (owning an undivided 
two-thirds interest therein) and Pierce Beresford (owning an 
undivided one-third interest therein) have a good and perfect 
title in fee simple to the above described premises, free from liens 
and incumbrances, on this 25th day of November, 1890, at four 
o'clock and fifty-five minutes p. m., except a deed of trust 
executed by John Purcell and Pierce Bereeford, dated November 
2d, 1899, and recorded in Book B 381, at page 154, in the record- 
er's office of Jackson County, Mtissouri, securing to William J. 
Scott six notes, amounting in the aggregate to ($2,800) twenty- 
eight hundred dollars and interest thereon. And the said Land 
Title Guarantee Company, for the consideration of fifty dollars, 
makes this certificate to John Purcell and Pierce Beresford, their 
heirs and assigns, and guaranties the same to be correct. Said 
guarantor shall not be liable for damages beyond five thousand 
dollars, and shall, at its own cost, defend said guarantees, and 
heirs and assigns, in every suit or proceeding on any claim against 
or right to said land, or any part thereof, adverse to the title 
hereby guaranteed, and not herein excepted, provided that the 
party or parties entitled to such defense shall, within a reasonable 
time after the commencement of such suit or proceeding, and in 
ample time for defense therein, give said guarantor written notice 
of the pendency of the suit or proceeding, and authority to defend; 
said guarantor not to be liable for loss or damages from a suit 
or proceeding without such notice and authority; and said 
guarantor shall not be liable until each adverse claim or right 
shall have been held valid by a court of last resort; and, if such 
adverse claim or right so established shall be for less than the 
whole of the land, then the liability of the guarantor shall be only 
such part of the whole liability limited above as shall bear the 
same ratio to the whole liability that the adverse claim or right 
established may bear to the whole lands. If the guarantor shall 
at any time pay any claim under this certificate and warranty, it 
shall be entitled to all rights and remedies which the party 
guaranteed would have against any other party or property on 
account of loss from the establishment of such adverse claim or 
right, had this certificate and guaranty not been made, and shall 
be entitled to an assignment of such rights, if an assignment can 
legally be made, or to the proper remedy or remedies in the name 
of any other party or parties for its use when it cannot, according 
to law, obtain an assignment of such rights and enforce the 
remedy in its own name; and said gni&rantor shall be subrogated 
to all rights of action and remedies to accomplish the result above 
specified. In testimony whereof, the Land Title Guarantee 
Company has caused this certificate to be signed,' " and sealed 
by its proper officers. 
The defendant (guarantee Co., contended that the foregoing 
instrument was a guaranty of the correctness of the certificate, and 
not a "guaranty of title ; and also that, being a guaranty of the correct- 
ness of the certificate, the cause of action accrued when the certificate 
v^as issued — delivered. 

Considering the first contention the court said : 

"This contention is based upon the following recitation in 
the certificate, viz: 'And the said Land Title Guarantee Com* 
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TITLE INSURANCE 5 

pany, for the consideration of fifty dollars makes this certificate 
to John Purcell and Pierce Beresford, their heirs and assigns, and 
guarantees the same to be correct.' Standing alons-, tbere can be 
no construction put upon it, other than that It was merely a 
guaranty of- the correctness of the certificate, for that is its plain 
meaning. It would not be a debatable point. But such a con- 
truction would, in effect, render nugatory other provisions in the 
certificate, to be found in the two following clauses, which would 
be doing violence to the rule that 'the whole agreement is to be 
considered, and a liberal interpretation given.' * * * In the 
next clause of said writing, among other things, we find the 
following language: 'Said guarantor shall not be liable for 
damages beyond five thousand dollars, and shall at its cost de- 
fend said guaranties, and heirs and assigns, in every suit or 
proceeding on any claim against or right to said land, or any 
part thereof, adverse to the title hereby guaranteed,' etc. If the 
defendant was only contracting for the correctness of the certifi- 
cate, wherein the rule of damages would be very different from 
that in a case of guaranty of title, why was it deemed necessary 
to insert a provision in the contract guarding the rights of the 
defendant so closely as to require of plaintiffs, if any proceedings 
were instituted, or claim against or right to the land, to give it 
written notice, in order that it might protect its interest to be 
affected by said proceedings, or such claim adverse to the title 
guaranteed? And the language used, 'adverse to the title hereby 
guaranteed,' seems to be just as explicit as that In the former 
clause, wherein the correctness of the certificate is guaranteed. 
And further it is provided that if loss is occasioned by any pro- 
ceedings, or claim or right established against the property, 'if 
less than the whole of the land, then the liability of the guarantor' 
shall be proportionate. Thus not only is there a provision guard- 
ing the rights of the defendant in case of proceedings against th6 
property or claims or rights asserted against it, but a rule is 
provided by which the extent of the defendant's liability is to be 
ascertained in case of loss. And the succeeding clause provides 
that, 'if the guarantor shall at any time pay any claim under this 
certificate and guaranty,' it shall be subrogated to all the rights 
of the guarantee, and shall be entitled to an assignment of all 
such rights. If the defendant's undertaking wsm only as to 
the correctness of the certificate, it would not have to answer for 
loss occasioned by any proceedings against the property, or by 
reason of the assertion of any claim or right against it, in which 
event the said two last clauses of the instrument would be wholly 
unnecessary as a part of the same. Further, what meaning are 
we to attach to the words, 'adverse to the title hereby guaranteed,' 
except what they plainly import — ^that the defendant was a 
guarantor of the plaintiffs' title? There are no other words 
used in the entire instrument that are in the least in conflict with 
them, or the meaning attached to theih. The fact that the de- 
fendant in the first instance guaranteed the correctness of the 
certificate is in no sense inconsistent with the guaranty of the 
title also. In fact a certificate of title is in effect only a corrollary 
of a guaranty of title." 

And the court held that the instrument, considered as a whole, 
giving effect to all its provisions, with a guaranty of title, or other- 
wise expressed, a policy of title insurance. 
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6 THE LAWYER AND BANKER 

The cause of action in tliis case arose from the loss of the 
property by the plaintiffs through eviction after a sale of the premises 
on' foreclosure of an incumbrance thereon, in existence prior to the 
delivery of the certificate, and not therein noted or excepted. 

Disposing of the defendant's contention that the cause of action 
accrued at time of delivery of the certificate and the statute of limita- 
tion had begun to run at that time, the court held the contention 
sound if the instrument had been a guaranteed certificate ; but as it 
was a policy of title insurance the date of the loss governed. 

Guaranteed certificates of title are almost exclusively used in some 
sections of the United States as a basis for ascertainment and determina- 
tion of titles to real property. In other sections title insurance policies 
are quite exclusively used, and in yet other sections both methods are 
used. The policies of insurance issued by some companies possess in 
phraseology the characteristics of guaranteed certificates, with addi- 
tional express covenants of indemnity similar to those in the instrument 
above set forth, or others. These policies, applying thereto the well 
recognized rule of interpretation applied in the case under consideration, 
that "the whole agreement is to be considered and a liberal interpreta- 
tion given," are policies of insurance, and not merely guaranteed cer- 
tificates of title, as decided in the case in question. 

This decision is of importance as illustrating application of the 
fundamental rule of construction to title insurance contracts. It is 
also of importance as differentiating the inherent characteristics, merits, 
and effects, and therefore consequential values of guaranteed certificates 
of title and title insurance. It is of interest to those who make and 
issue them, in indicating their liabilities, and to owners, purchasers, 
mortgagees, and all others having interests in real property, who use 
and rely upon them for their information and security, as pointing out 
their protection. 

This case is the only one wherein this differentiation has been given 
judicial consideration. The subject-matter is well worth further analysis 
for the reasons stated. 

I have elsewhere said that title insurance is an evolution of the 
business of ascertaining and determining titles to rekl property. I have 
said that these methods have developed, namely: opinion of title made 
by a lawyer based on his personal search of the records; abstract of 
title and opinion thereon by a lawyer; certificate of title, which if 
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TITLE INSURANCE 7 

guaranteed to be correct is called a guaranteed certificate of title; title 
insurance. 

Certificates of title are but opinions. A statement or report of 
title when made by a lawyer is usually called an opinion, and when made 
by a company, firm, or some one not a lawyer, a certificate. 

The same legal principles are applicable to opinions and certificates. 
(I exclude guaranteed certificates from this present discussion; they 
will be analyed subsequently herein.) The one who gives an opinion 
of title, or the maker of a certificate of title, does so under an .implied 
undertaking that requisite skill, knowledge and care will be exercised 
in the performance of the service required. The written opinion or 
certificate of title, although an instrument in writing, is not an instru- 
ment upon which the liability is founded. The obligation assumed ante- 
dates the making of the certificate, and the latter is not evidence of the 
obligation assumed, but merely evidence of the act done in purported 
satisfaction of the obligation assumed, which would be that the maker 
was possessed of the requisite skill and knowledge to make the report 
called for, and would faithfully and carefully perform the services in- 
cident thereto. The giving, therefore, of a wrongful or erroneous 
certificate is the breach of such agreement, and constitutes the cause of 
action for which the maker becomes liaWe. The cause of action 
therefor accrues at the time of delivery of the certificate, and not 
at the time the error in the certificate is discovered, and consequential 
damages arise. The statute of limitation commences to run from the 
date of delivery not from the time of discovery of the error or from the 
time of loss. Lattin v. Gillette, 95 Cal. 217, 30 Pac. 545, 29 Amer. St. 
Rep. 115; Provident Loan Trust Co. v. Walcott, 5 Kan. App. 473, 47 
Pac. 8. 

One who gives an opinion, or who makes a certificate of title, does 
not warrant, or to use the popular and commonly used word, guarantee 
the title. Rankin v. Schaeffer, 4 Mo. App. 8. Nor does he guarantee 
the opinion or certificate to be correct, unless he expressly does so. He 
is liable, as stated, only for negligence or want of necessary skill and 
knowledge. Hence if he has exercised reasonable care and skill he is 
not liable in damages if the title be defective, or the report, opinion or 
certificate be erroneous, and loss or damage result. He is not an in- 
demnitor; he is not liable in damages because damages have accrued. If 
there be an error in the opinion or certificate when it is delivered, though 
that ,fact or the damage be then unknown or not occur until afterwards. 
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8 THE LAWYER AND BANKER 

the cause of action accrues at that time, and the statute of limitation 
commences to run. Bodine v. Wayne Title & Trust Co., 33 Pa. Sup. 
Ct68. 

A guaranteed certificate of title differs from an opinion or simple 
certificate in certain respects. An analysis of this class of instruments 
requires explanation of the word "guaranteed" as used therein. Its 
meaning in this connection is in the popular ^ense of the word, giving 
to the average person the same idea that in law and commercial usage 
is conveyed by the word warranty. 

A guaranty is, in law, a collateral agreement or undertaking on the 
part of one person, to be answerable for the payment of some debt or 
the performance of some duty or contract for another person who stands 
first bound to pay or perform. Elliott on Contracts, sec. 3930; 12 
R. C. L. p. 1053, sec. I. 

A warranty is an express or implied statement of something which 
a party undertakes shall be a part of the contract, and, though part of 
the contract, collateral to the express object of it. 24 R. C. L. p. 153, 
Sec. 425, and cases cited. It forms part of the transaction involving it 
A homely illustration is a sale of a horse with warranty of soundness. 

The character of the guarantee of the correctness of a certificate is 
that of warranty. It is not collateral to some other primary party's obli- 
gation. It is the direct primary obligation of the maker, guarantor or 
warrantor. 

An error in an opinion or certificate is a breach of a contract of 
employment, — for services, — ^and that due care and skill was exercised 
is a defense. The relationship of the parties is that of attorney and 
client and governed by the same rules. The one who renders the opin- 
ion or certificate is not bound to possess the highest degree of care, 
skill and diligence; nor is he an insurer or guarantor of the results of 
his work. 6 Corpus Juris, p. 682, sec. 206. If he exercised reasonable 
cafe, skill or diligence, though there be an error and loss suffered, no 
recovery may be had. 

An error in a guaranteed certificate of title, on the other hand, is 
a breach of a contract of warranty, is governed by the same rules, and 
due care and skill are not a defense. As in cases of breach of warranty 
the action accrues at the time of delivery of the guaranteed certificate; 
the error then does or does not exist; and the statute of limitation be- 
gins to run at that time. Woodland Oil Co. v. Byers & Co., 223 Pa. St. 
241, 72 Atl. 518, 132 Amer. St. Rep. 737 (as to breach and operation 
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TITLE INSURANCE 9 

of statute of limitations with reference to warranties). As these instru- 
ments are not contracts of indemnity against losses, but one cause of 
action thereon exists. Hence there is no recovery for successive losses 
which may occur. And privity of contract is essential to entitle one 
to a recovery. 

Contrarily a policy of title insurance i3 a contract to pay a loss. 
No cause of action thereon arises until the insured has actually suffered 
a loss, and the statute of limitation does not commence to run until a 
loss has accrued. Each successive loss is a cause of action, and re- 
covery may be had, subject to the terms of the policy, for successive 
losses up to a total amount limited only by the maximum specified in 
the policy. A person insured under a policy of title insurance is, there- 
fore, assured that he will have a cause of action when he shall suffer a 
loss. Whereas one who relies upon a certificate, being a party thereto 
by privity of contract, whether it is guaranteed or otherwise, may suffer 
a loss and have no cause of action therefor, and be without recovery. 

This differentiation is obviously of prime importance. 
(To be Continued.) 
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ABSTRACTERS VERSUS 
SEARCHERS 

A Comparison. (Copyrighted Ifttl) 

By F. C. Hackman, of the Sr^ittle, Washhigton, Bar; Chairman 

Judiciary Committe Washington Association of Title 

Men, and Member Judiciary Committee American 

Association of TiUe Men 



The word "abstract" used as a noun is synonsrmous with abridgment, 
compendium, epitome, synopsis, brief. As a verb it means the act of separat- 
ing, abridging or briefing. And the word "abstracter/' also spelled "ab- 
stractor/' means one who makes, or is engaged generally in the business of 
making abridgments, synopses, briefs or abstracts. On account of the fact 
that land is everywhere in the United States so commonly bought and sold in 
units or parcel9, as town lots, farms, homes, stores, etc., and the recording 
system~lhakes it necessary for a purchaser, a mortgagee, or other party dealing 
in land, to inform himself as to his title, as shown by the records thereof, 
everywhere the searching of these records has become a special business. 
The men engaged in it, because they make briefs or short copies of the records, 
otherwise called abstracts, are everywhere called "abstracters." So wide- 
spread is this business, so common and so well-known, that the word "ab- 
stracter" has no other application or meaning than as applied to this class of 
men, in the common understanding of a community. This general and cus- 
tomary usage and understanding of the word "abstracter," therefore, gives 
to the public generally no understanding of any differentiation between an 
abstracter who makes abstracts in reliance upon tract indices, and one who 
makes abstracts in reliance upon searches he makes of statutory or ofTicial 
indices to public records. Both of such are. in truth abstracters. Both make 
abstracts of title to land. But they differ in the respective methods by which 
they obtain their information as to what instruments of all that are of record 
are the particular instruments they must make abstracts of, to put in an ab- 
stract of title to a particular lot, home, store, factory or farm or other parcel 
of land. 

This mentioned lack of differentiation in common understanding is very 
readily understood when it is borne in mind, that tract indices are a quite 
modern development, not used and almost, if not wholly, unknown in a very 
large number of the units of an abstracter's area of activity, namely, the 
counties within the various states. 

One difficulty that confronts one trying to make a comparison between 
official indices and tract indices is the lack of definite meaning of the latter, 
as compared to the former which is fixed and definite by statutory provision. 
What is meant by tract indices? It is well to bear in mind this term has no 
generally understood meaning, is a colloquialism of abstracters. For some 
purposes in this and other states tract indices are, by statute, required to be 
kept, but such statutory provisions specify the form and scope thereof, and 
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quite often in these cases are called "numerical indices." I think the term 
may be defined as a system that points out or indicates the instruments or 
other matters constituting muniments or evidences of title to specific lots, 
tracts or parcels of land. Their scope varies in pracUcal use. Some ab- 
stracters keep tract indices only of matters that are filed or recorded in one 
public office, others, also include all matters describing property filed or re- 
corded in the other offices, and yet others Include any and all quasipublic or 
public records affecting real estate titles. Just so tar as any abstracter's tract 
indices are so incomplete as to matters describing land that are consequently 
indexable, that he must rely on searches of official or statutory indices for 
the ascertainment of matters he does not keep tract indices of, just so far is 
he on a parity with one who has no tract indices, or with, as they are called 
in trade vernacular, "curbstoners." Tract indices as kept by abstracters 
vary also in form or detail. Thus some open an account, as it were, captioned 
for a described parcel, and index thereunder any and all matters affecting 
title to any part of that parcel, howsoever numerously subdivided the caption 
may be. Others specialize such accounts more in detail, so that each parcel, 
the smallest segregatable, has its particular index. What I mean may be thus 
illustrated: Some abstracters open an index account for a whole block, and 
index thereunder all matters describing any lot in such block. Others keep 
a separate index to each lot 

When an abstract is ordered of one who has tract indices, all the latter 
need do to get a list of matters required for such abstract, is to turn to the 
page of his index set apart for the particular parcel and copy the iist as there 
noted. A simple and accurate system. A list or chain is thereby easily and 
quickly made. It will contain a reference to all matters whether in or out of 
a chain of title, irrespective of names of parties, and whether or not such 
matters, in the purview of the recording acts, import constructive notice or 
not. A property description is the key to this system. 

Distinct and different in detail, form and theory are statutory or official in- 
dices. Abstracters are, of course, familiar with them as they exist in their 
respective spheres of activity- I need not, therefore, particularize as to their 
form and the theory of their use. I will emphasize the fact, however, that 
one can only use them to search for clues to recorded matters therein indexed 
affecting title to a particular parcel of land by tracing such by and through 
nam^ of parties to the muniments. Names of parties are the keys to this 
system. In the days of our forefathers, who established this system, when 
few persons owned or had an interest in land, and transactions in land were 
infrequent compared to the present day volume thereof, this system, logically 
deduced from the way or manner in which titles are deraigned and traced, was 
quite excellent and practical. 

Before proceeding let me here note, that this article omits consideration 
of statutory indicies to general lien Judgments, which under any system re< 
quire name searches, and also that I shall, for brevity, hereinafter refer to 
indices kept by public officials as official or statutory indices, call one who 
uses such a searcher, and one who uses tract indices an abstracter. 

It is interesting to observe that when the recording system was first es- 
tablished indices thereto were not provided. Indices were a later statutory 
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development. It is important to note that there is no uniformity of form of 
these indices among the various states, except in one particular, and that is 
all are based on the name system. Otherwise the memorandum entries required 
by law to be made in these indices vary greatly among the states. Not only 
is there variation in contents and form, but there is also great variation among 
the several states as to the purport or dependability of these indices. In this 
respect the states may be grouped in two main divisions. In one group it is 
held that though these indices are required by statute to be kept, they never- 
theless constitute no part of the record. In the other group embracing only 
our own state of Washington, Iowa, and I believe Wisconsin and Pennsyl- 
vania,— a few only you observe of all the states,— these indices are held to be 
a part of the record. In the former group it is the view that the claimant 
under a recordable instrument does all he is required to do for his protec- 
tion when he leaves his instrument with the proper officer for record. If such 
officer fails to index such instrument or erroneously indexes it, nevertheless 
it imports constructive notice, and that if by reason of such failure to index 
correctly or at an, a subsequent party dealing with the record is damaged 
he has a right of recovery against the recording officer. In the latter group 
it is the view that the index is a part of the record, and that to import con- 
structive notice a recordable instrument must be correctly indexed as well as 
transcribed in the proper book. In this group it is held that it is the duty 
of a claimant under a recordable instrument to see that his instrument is 
properly indexed and transcribed in the proper book, and that for failure so 
to do, he must be the loser, with possible right of recovery against the re- 
corder. In other words, in this latter group a bona fide purchaser may rely 
on the statutory indices whiclt he cannot do in the other states. Hence in 
the states last referred to, it logically follows a searcher, not being able un- 
der the law to absolutely depend upon the official indices, cannot be expected 
to make an absolutely reliable abstract, as could an abstracter who, using 
tract Indices, does not depend on the official indices at all, but is Independent 
thereof. He would show all instruments whether officially Indexed or not. 

The whole system of recording is of statutory origin, unknown to the com- 
mon law, and the statutory provisions must be observed. 

Now the law imports constructive notice to the records we have under 
consideration. Much as statutory indices vary among the states, and much 
as statutes vary as to what matters are required to be recorded, and as to the 
time within which they must be filed for record, the purpose of the recording 
system is uniform, and this li to protect purchasers or incumbrancers of the 
legal title, for value, without notice and in good faith, or as it is usually 
expressed, bona fide purchasers. Those who take as volunteers, whether by 
gift, devise, inheritance, post-nuptial settlement on wife of child, and in some 
jurisdictions as in Washington, judgment creditors, are not bona fide pur- 
chasers, and are not protected by the recording acts. 

Another fact is to be observed. The very theory upon which statutory 
indices are based, namely, that a title is thereby traced by name from grantor 
to grantee, mortgagor to mortgagee, etc., places a limitation upon what Is 
ascertainable as to any particular title. One cannot be expected thereby to 
find instruments not in a particular chain or claim of title. Hence one is a 
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bona fide purchaser as to that chain of title only through which he claims. 
There can exist two or more chains of title to a giren parcel of land, and, as 
between the several claimants under these, that claimant prerails whose 
title has the superior equities. A bona fide purchaser acquires a defense as 
such, and not an unassailable title. 

Herein lies one great difference between searchers and abstracters. A 
searcher can be expected to find but one line or chain of tiUe. Whereas an ab- 
stracter will furnish in an abstract every instrument of record that affects 
title to the land. In case of two or more chains of title a searcher, ignorant 
of such fact, would tracd that chain only as to which he has a clue. And that 
clue will most likely be that afforded by the name of the claimant ordering 
the abstract. In no case can it be possible for a searcher to guarantee or 
certify that he does, as a matter of fact, show all instruments that affect a 
tiUe. 

One chain of title may be traced from a patentee to some last successor. 
Tet another chain of title may originate with some instrument not in such 
chain, but which is good in fact and in law as a source of title, or good as 
color of title upon which to found a subsequently perfected claim of title, or 
ownership as we ordinarily say. 

And breaks in a chain of title when traced by name present difficulties a 
searcher cannot overcome. For example, John Lane owning property in 
county A, died in county B, where his estate was probated. Two married 
daughters succeeded to his estate, each of whom conveyed their respective 
interests to the property In county A, by deeds there duly recorded, and where 
there was no record of Lane's death or the probate of such estate. The deeds 
of the daughters, by their marital names, would not connect by name with 
decedent, and could not be found by a forward search. Without information 
outside of the record no backward search would avail. And how can dehors 
information be conclusively assumed to impart absolute and complete in- 
formation of what is of record. The records alone can give that. Now in 
the case mentioned title would be good in fact, and defective only by reason 
of its defective record connection. An abstracter would, of course, show the 
deeds. 

In all cases of disconnected chains of record title an abstracter is able 
to show all and each of these chains. One can thereby get correct informa- 
tion as to the exact points of breakage, affording suggestion of the cause, and 
of the form of the remedy, as well as thereby acquiring knowledge of the 
record status of the rights of claimants. I know of no sure and certain way by 
which a searcher can find chains of title of this kind, except by examining 
every recorded instrument in the county. Any other way would be haphaz- 
ard. Who would undertake to do so cheaply enough to make the expense 
thereof reasonable, — ^reasonable as compared to what an abstracter could 
charge and to whom it would be a simple problem, or no problem at all, by 
the use of his tract idices. 

Now searches of official indices depend upon name runs. As between 
parties to an instrument, such for example as a deed, a grantor need not be 
correctly named if his identity is a certainty. When, therefore, the name of 
a grantor in a recorded deed differs from the name under which he acquired 
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title, the effect thereof as constructive notice arises, and the rule of idem 
sonans applies. Names spelled differently but sounding alike, and different 
forms of the same name are within the rule. "A variance of name is not 
fatal/' does not deprive a record of constructive notice, "if the similarity is 
sufficient to put a reasonably careful searcher of the record on inquiry * 
* * ." (28 R. C. U p. 202, Sec. 59.) "While it is true that record notice is 
principally a matter of sight and not sound, yet it is, above all, a matter for 
consideration of the mind, and if the record of a name spelled in one way 
should directly suggest to the ordinary mind that it is also commonly spelled 
another way, the searcher should be charged with whatever the record showed 
in some other spelling under the same capital letter.** (28 R. C. Jm p. 202, 
Sec. 59.) When the difference in the sound of names is slight the matter of 
idem sonans is one of law for the court; but if there is doubt as to similarity 
it becomes a quiestion of fact for a Jury. It seems, therefore, a "reasonably 
careful searcher" is under the necessity of conceiving in his own mind with 
reference to any name he is searching, of all names idem sonans. And also 
that such searcher is under the necessity of examining all names with the 
same capital letter appearing in the record, so that he may not overlook one 
that is idem sonans he might not otherwise think of. As illustrating how 
many variations of one name may be idem sonans, note this illustration, all 
the variations appearing in respect to the same person's title to the same 
tract of land: Kealiher, Keoliher, Kelliher, Kellier, Keolhier, Kelhier. (Biil- 
let vs. Blake, 81 Me. 581, 18 Atl. 208.) 

Title was in Willis A. Forris and claimed through estate of Willis A. 
Farris; held the names were idem sonans. (Lyne vs. Sanford, 82 Tex. 58, 19 
S. W. 847) John Blunt was grantor of property acquired in name John Blount; 
held idem sonans. (Howard vs. Twibill, 179 Ind. 67, 100 N. B. 372). Other 
names that have been held idem sonans are Josef Maier and Joseph Mayer 
(Maier vs. Brock, 120 S. W. 1167); BeltoUxand Beton, Japheth and Japhath, 
Wbolley and Wolley, Hudson and Hutson, Corn and Conn, and Penneyrun, 
Penyrun, Penryn, Pennyrine, (13 Amer. Dec. 232 and note); Pillsbury and 
•Pillsby, (34 Amer. Dec. 427); Tilter and Tiller, this in our state, (51 Wash. 
193). 

Now it has been said, as a mere expression of opinion, that the rule of 
idem sonans will not be so broadly applied where the statutory indices are 
kept on the vowel system. But authority is to the contrary. Thus Seibert and 
Sibert have been held idem sonans, and the fact the official indices were 
kept on the vowel system, and thereby that names beginning with the letters 
"Si" were found several pages further on in the index than those beginning 
"Se" made no difference. (72 S. W. 128.) 

Besides variations in spelling of family names a searcher must take note 
of, or bear in mind, abbreviations and corruptions of Christian names. As 
to Christian names the rule of idem sonans has a wider scope for identity 
of the initial letter of a Christian name is not essential. Thus Serelda has 
been held idem sonans with Zerelday. (12 N. E. 737.) As Ulustrative of 
abbreviations and corruptions we may note, Elizabeth, Liza, Eliza, Lizzie, Liz, 
Lizbeth, Betty, Bess, Uzia; as to Katherine, Catherine, Kitty, Kate, Catrina, 
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Katrina; Jack for John, Joe for Joseph, Thos. or Tom for Thomas. But to 
show the uncertainty of the application of this rule it is interesting to ob- 
serve, Mike has heen held not to be in law the equivalent of Michael, nor 
would the court judicially take notice of it as an abbreviation. (120 S. W. 
1155.) Purchasers from the heirs of Francis Ross were held bound to look 
for Judgments against Frank Ross, in his lifetime, the court s&ying, "It is 
a matter of common knowledge that seldom is one bearing the Christian name 
Francis, known by any other name than Frank." (64 Atl. 526.) And it has 
also been held that Fanny is a corruption of Frances, a searcher is charged 
to know. But Waltimore Arens is not idem sonans with Waldimar Arens. 

As to foreign names a court has said: "When we consider the great 
influx of foreign population into our country, and the great difficulty existing 
on the part of the courts as well as the people generally, who are not familiar 
with the language of the country from which it comes, to understand the 
names, whether written or spoken, by which they are severally distinguished, 
we should be slow to pronounce a variance in the name of any one of th^, 
unless it is palpable, which may be only a misspelling or a mispronunciation 
of it, and that by persons ignorant of t^e language in which the name is writ- 
ten." (41 111. 148.) And in this case, Mitchell Allen, in which name title was 
taken, was held idem sonans with Michael AUalne, named as grantee*; and 
Otaine Allaine idem sonans with Antoine Allain. 

There is another rule with reference to names being idem sonans fre- 
quently applied. That is Uiat where names may be spelled in different ways, 
but pronounced alike according to the mode of pronunciation prevailing in a 
community, such anomalies, it has been held, cannot be disregarded by those 
having relations with the people in such communities, and they are bound 
to take notice of them. So in a county in Pennsylvania settled originally by 
Grermans, were Bobb and Bubb were pronouced alike, a searcher would be 
obliged to search both names. (80 Amer. Dec. 534) Heckman and Hackman 
have been held idem sonans. 

A man named McKenzie with equally well-known given names in his 
community of R. C. and W. A., mortgaged certain property as R. C. McKenzie, 
and subsequently mortgaged the same land to a third party as W. A. McK€(nzie, 
such third party not knowing of the prior mortgage. It was held such third 
party had constructive notice of such prior mortgage, for, as it appeared the 
mortgager was equally well known In his community by the name of R. C. 
McKenzie, as well as by the name of W. A. McKenzie, it was manifest that 
had the second mortgagee exercised ordinary diligence in ascertaining the 
name of the party with whom he was dealing, he would have found the mort- 
gagor was known by either name. (53 S. E. 641.) 

At this point in connection with names l^t this be noted. In Iowa, as 
In this state, the law creating statutory indices provides that, among other 
entries besides the names of grantors and grantees, a description of the prop- 
erty shall be noted in a column therefor in ^uch indices. This entry of prop- 
erty description helps a searcher pick out from among all instruments a given 
named person may be a party to, those that affect a particular tract. But it 
also complicates the name search. For in Iowa it has been held such index 
system serves as a double check through tracing names and description of 
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property, and so if a searcher finds an entry indicating that some one has at- 
tempted to deal 'With the same property he is searching, Specially if the name 
of the party so disclosed be such as to suggest any reasonable possibility of 
his identity with the person whose name is being searched, he cannot ignore 
such transaction. Thus were one J. W. McGregor mortgaged under the name 
of William 'McGregor, and later as J. W. McGregor, it was held the record 
of the former mortgage was constructive notice to the latter mortgagee. It 
was the view that in searching the name McGregor on the index one could 
not ignore any instrument executed by a McGregor touching the property. 
The court said further, in substance, that as to the name J. W. McGregor, the 
initials may stand for James WilUam, John Wesley, Joseph West or any other 
infinite variety of names beginning with the letters J. Wv Therefore, one 
searching the indices could not pass by any named McGregor whose given name 
began with either of such initials. (149 Iowa 672, 128 N. W. 1101.) 

So in another case property was owned of record by Almira J. String- 
ham, who executed a trust deed thereon as J. A. Stringham, and later mort- 
gaged as Almira J. StringhamT It was shown she wrote her name variously as 
Almira J., Jane A., J. A. or Jane. Held, index entry of trust deed was notice 
to mortgagee. (27 Iowa 183, cited in 149 Iowa 672, 128 N. W. 1101.) 

Also a mortgage by the owner, W. T. Berkshire was indexed W. H. Berk- 
shire, the name of the mortgagor's husband, was held notice. (15 Iowa 248.) 

Just one other illustration. Land was held in the name of John Jacob 
Frederick Zehnder. When spoken of by his friends he was called "Fred." 
He generally signed his name "Frederick," or "Fr.," but in executing legal 
documents wrote out his name in full or at times as "J. J. Zehnder." When he 
transferred title there was a judgment against "F. Zehnder," and this under 
the circumstances related was held sufficient to give the purchaser construc- 
tive notice of it as a lie^ (Jenny v. Zehnder, 101 Pa. 296.) 

Illubcrations of the application of the rule of idem sonans could be 
extended indefinitely. But those I have given will be sufficient to show the 
scope of the rule, and give insight into the necessities that occasion applica- 
tion of the rule to statutory indices. However efficiently such indices may 
be kept, a search of them is fraught with perils, for the keeper cannot remedy 
problems arising from the rule. A searcher may forget to search as to some 
idem sonans name, or he may fail to have in mind all idem sonans names, 
and omit to search as to all such. It is certainly elementary that as names 
idem sonans do not vitiate constructive notice, one cannot overlook search of 
all such. To neglect making such search means one of three things on the 
part of a searcher: Ignorance of the rule; or knowing the rule, an unwar- 
ranted disregard of all the possibilities fiowing from the rule; or an assump- 
tion that there is no need to apply the rule to the name of any party in the 
title, an acceptance of the consequences. Now a party does not order an ab- 
stract for the purpose of assuming risks, or because he knows a title is good. 
If there were no risks he could not avoid by use of the abstract, or, if he 
knew the title was good, he would require no abstract at all. So, any one 
or all of the three reasons for neglecting a search of names idem sonans im- 
pairs the value of an abstract for the very purpose it is required. 

But another peculiar risk arises from the relationship of a searcher and 
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C, B's deed will not i^revall even If it is recorded thereafter prior to the 
record of C*» deed. Following out the theory of making a search men- 
tioned, this would happen: if in the supposed case B should record his deed, 
and then later C his, the searcher would drop A on finding A's deed to B, 
and therefore not show G's deed. Tet G's deed would be constructive 
notice to any purchaser from B, and give C paramount title. 

This same principle applies to other cases. For example: A deeds 
to B who does not record his deed. A then deeds to C who i« not a pur- 
chaser for value, or who has knowledge of B's deed. Prior to the record of B's 
deed, C records his deed, later B records his. B's deed is notice to a purchaser 
from C even though, as stated, it is recorded subsequent to the record 
of C's deed. And this matter can be further illustrated thus: A conveys 
to B, a bona fide purchaser, who does not for a time put his deed of 
record. A then conveys to C who does not pay value, or who has know- 
ledge of B's deed. G conveys to D, ID to E ,and so on through any 
number of grantors and grantees, all of whom do not pay value, or have 
knowledge of B's unrecorded deed. Then B records his deed. It Imports 
constructive notice thereafter, and no purchaser may fail to take notice 
save at his peril. This Is true by overwhelming weight of authority. 
(Pomeroy's Bq. 4 ed. Sec. 760. Van Rensselaer v. Clarke, 17 Wend. 
(N. Y..) 25). The principle is in harmony with the theory of the record- 
ing system. And that theory is that a bona fide purchaser need only 
record his deed or other instrument to protect himself against bona fide pur 
chasers, and not others. So in this state, as in some other jurisdictions, 
of two mortgages given to secure pre-existing debts, that which is first 
executed and delivered takes priority, even though tihe other mortgage is 
first recorded. (McDonald & Co. v. Johns, 62 Wash. 521). 

It ie obvious, therefore, one cannot run indices from the date of a 
grantee's deed until he finds a deed from such party as grantor of record 
to some grantee; then trace title from such grantee until he also as 
grantor conveys, and so on. To guard against the possibilities of such 
oases as these I have illustrated, to be sure and certain of showing the 
true record title a searcher should trace all names down or forward to 
the end of the indices. And a backward search back of the time a grantee 
becomes grantor. 

It may be said that the principle I have asserted is not supported by 
authority, and that it requires too extensive a search to be sustained as 
practical and necessary. To the assertion that it is not supported by 
authority I reply it is supported by overwlielming authority, and that this 
is so may be observed by tihe reference to that masterly work on equity 
by Pomeroy (4 ed. sec. 760, and other sections) and by that other master- 
piece of legal literature, Jones on (Mortgages, (7 ed. sec. 541). To the 
ob>ection that it requires too extensive a search I reply by quotation from 
a decision wherein this objection was considered. Said the court: "It 
is no answer to say that it is inconvenient to the purc^haser to examine 
a long and voluminous record of the title of his grantor. To this the suf- 
flicient reply is that, but for the registry acts, he would not have even the 
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Now another point, I hare said that in this state and Iowa an instru- 
ment must be correctly indexed to import constructire notice, and that among 
other notations in the index a correct description of the property is required. 
Now in Iowa when a mortgage covered two lots, but the description of only 
one was entered in the index, such record was not held constructive notice as 
to the lot omitted from the index. (13 Iowa 570). What would happen 
in such instance as between two purchasers of such omitted lot, where, one 
relied upon an abstract made by a searcher, and the other on an abstract 
made by an abstracter? A searcher would fail to find such a mortgage. 
It would create a break in the chain of title suggesting particular Invest- 
igation. The purchaser v^ould buy, get into a law suit with the mortgagee, 
have to rely on his bona fides and lack ef notice for his defense, and proving 
such be accorded a judgment in his faver with, perhaps, uncollectable costs 
against the mortgagee. But the purchaser relying on an abstract made by an 
abstracter, which would of course show such mortgage, would thereby be 
informed of Its existence, and having such knowledge, could claim no priority 
ovver the same, and the situation would naturally be adjusted to the satis- 
faction of all parties. 

Now another point. I may safely say it is the practice of searchers 
founded on what seems to be their conception of what the law requires, 
wihen making a forward search, to begin on examination of the Indices 
as to any and every person's name in the chain of title, at the lieveral 
dates of the respective deeds by whi<ch they acquired title. To be more 
explicit and clear let me express the idea In other words* In making a for- 
ward search, title is traced from the government to the patentee. From the 
time such patentee obtained title his name is searched In the alphabetical 
list, of grantors for any instrument executed by him. When con 
veyance from him to A Is found, suoh patentee Is considered a stranger 
to the title, his name is dropped, and the search is continued as to A 
beginning with the date of the deed to A, until a deed is found from A to B, 
then A is dropped. A search is then begun from date of the deed to B, 
as to B, until a deed from B to C is found, and all names in the chain of 
title are searched in this manner down to an owner by wh6m no deed will 
be found to have been executed, and who will be, therefore, shown as the 
present owner. Now let us emphazise the fact that, under this system, search 
as to any party is abandoned as soon as the indices disclose a deed executed 
by him,-as soon as he become^ a grantor. 

Now does this question fulfill all requirements? Can a purchaser 
rely on an abstract based on such a search? Let us see. 

It is a fundamental rule or principle of law in this state, as also in 
other Jurisdictions, that priority of record does not alone give priority of 
right or paramount title. (41 Waeh. 561). In other words, one wfhose 
deed or mortgage Is first of record does not thereby acquire necessarily 
the superior title over one whose deed or mortgage Is subsequently re- 
corded. Thus, for example, A deeds to B, who does not for a while put 
his deed of record. While B's deed is unrecorded A deeds to €, for value, 
in good faith, without knowledge or notice of B's deed. Now as against 
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his employer by reason of the rule of idem 8onan8» and of identity of person. 
As heretofore stated a purchaser or mortgagee is bound to inquire or to know 
the identity of his grantor or mortgagor4 Now a purchaser or mortgagee 
may know the grantor or mortgagor in his home town; may know he uses 
or is commonly known by variant names. Such purchaser or mortgagee 
would, therefore, be charged to bear such fact in mind and search the records 
as to such variant names. But such purchaser or mortgagee employs a 
searcher to examine the records. The searcher may not live in such home 
town, but at the county seat of the county wherein lies the land; or if in such 
home town, it may be one of large size, and the searcher may, in either case, 
be ignorant of such variance of such owner's name. Does it usually occur 
to such purchaser or mortgagee to advise the searcher of such variances in 
the owner's name known by such purchaser or mortgagee? Where, as in this 
state, the use of tract indices is so common such necessity would not, it 
seems reasonable, be thought of. The searcher's ignorance would not excuse 
the employer, for the latter's knowledge would charge him with Inquiry. 

Contrarily, if such purchaser or mortgagee employs an abstracter such 
risks are eliminated. All instruments would be shown. The searcher of 
official indices might exercise care and skill, but not even then exercise that 
measure of due care and skill the law would require, or that upon a trial 
on the issues involved would be found and held to be in the particular case 
the requisite measure of due care and skill. Due care and skill are a defense 
and a relative defense only, measured by the facts in the case. 

A seacher, it will be observed, has to bear in mind a horde of names and 
also a description of the property involved, while making a search; whereas 
one who uses tract indices needs but mechanically to make his list from 
his tract index. Intricacy and uncertainty on the one hand, simplicity and 
certainty on the other. Maximum of risk on the one hand minimum of 
risk on the other. 

In connection with what has been said about the index being a part 
of the record, and the ai^lication of the rule of idem sonans, I will read an 
excerpt from a very early decision holding the index not a part of the record, 
as a curiosity that may be interesting. ^ 

"There are many practical difficulties in the way of making an index 
to the record an essential to the validity of the title. The statute provides for 
an 'index or alphabet.' Are th« two words used synonymously? Or have 
they here, as ^ey often have, different meanings? Is it indispensible that the 
index should be in alphabetical order? If so, shall the name of the grantor or 
the grantee be alphabetical? Or shall there be two indices, one to each? 
Must the Christian name be written at length? Or will the. initials be suf- 
ficient? It is obvious that if an index is held to be an essential part of the 
record, the way will at once be opened for a serious and embarrassing cauee 
of litigation in settUng by Judicial construction what shall constitute a suf*- 
flcient index, and what departures from a prescribed form shall render the 
record invalid. And all this perhaps when there has been no real injury to 
any one in consequence of a defective index." (Curtis v. Lyman, 58 Amer. 
Dec. 174 Vermont, 1852.) 
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protection wfhich such records afford, but would deal at his peril with bis 
grantor, and secure only such title as he might assert. If that grantor 
had good title because a purchaser for value, without notice, that is a 
defense to his rendee, but if such grantor was not sueh purcfhaser, then 
the validity of the title which he conveys must depend upon the character 
of the vendee; and if sucfh vendee is not a bona fide purchaser under th^ 
common law or statute, we cannot perceive from what source a principle 
can be deduced which will afford him protection. It seems clear to us 
that one who buys an estate cannot invoke the protection of the registry 
act as against a deed recorded under such act at tihe time of his purchase." 
(Woods V. Oamett, 16 So. 3*90) "To say one iBftiould not search so far and 
run the risk of notice, is simply to sajr one should not have that element of 
good faith the law requires." (Idfm). 

Another point. Whenever a party, otherwise not in the chain of 
title, is brought in as a grantor prior to or contemporaneously with the 
acquisition of title of the record owner, suc^ party is within the chain of 
title thereafter, and the records must be searcfhed to ascertain if such party 
had previously dealt with the property. Thu,s if a chain of title be from 
A to B, B to C, C to D, and D gets also a deed from X, X is brought into the 
chain of title, and the records must be searcfhed to ascertain what, if any, 
transactions were had by him affecting the land, prior to his conveyance. 
(63 Southern 1007, and cases there cited) Here is evidenced a search one 
may readily conceive not made by the searcher, but covered by tract indices. 

Another point. It is commonly considered no search need be made of 
the statuary indices to ascertain whether or not any given owner had any 
recorded transactions with the land prior to the date of the ^eed by which 
he acquired title. It would seem reasonable, therefore, no such search would 
be made. And that no such search need be made is the general rule in 
law. But there are exceptions. A purch-aser or incumbrancer may be 
bound to make such a search. Thus if an owner had any estate in tflie 
land, legal or equitable, prior to the date of his recorded deed search as 
to transactions therewith are necessary. Thus the equitable estate of 
a vendee in possession under an executory contract for sale, even in 
states where the contract is not recordable, and even when it is 
verbal, is a mortgageable interest, and if the vendee gives a mortgage which 
is recorded before he obtains a conveyance of the fee, a purchaser who has 
notice of his prior equity must search for such mortgage. This principle, 
you will observe, makes such antecedent mortgage which is recorded 
before he obtains a conveyance of the fee, a purchaser who has notice of 
his prior equitable interest must search for the mortgage; it would take 
precedence over his own conveyance or encumbrance. The notice of such 
mortgageable interest migiht be actual or constructive; and an example 
of the latter kind would be that given by recitals in a deed through which 
the subsequent purchaser must derive his title. (Pomeroy's Sq. J 4th ed. 
page 1575 et seq. Sec. 761). This principle, you will observe, makes 
such antecedent search necessary when a purchaser or encumbrancer has 
^owledge of such antecedent interest. The trouble, however, that ariees 
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from its application lies in this, that rarely, one may safely say, would suob 
latter parties think to adyise the searcher employed of their knowledge, 
and such searcher having no knowledge himself unless by recital in a 
deed would make no such seardh. 

There is no unanimity of decisions among the courts of the states 
as to whether or not an instrument, such as a deed or mortgage, executed 
by one prior to the time he « acquires title imports constructive notice to 
bona fide purchasers or incumbrancers dealing with sudh person after he 
acguiree title. In some states such antecedent conveyances or mortgages 
are held to import constructive notice in others the contrary doctrine is 
maintained. Some hold that inasmuch as a grantor's or a mortgagor's 
after-acquired title inures to the benefit of the grantee, the estoppel aris- 
ing binds privies of the grantor, and charges inquiry as to the fact of 
whether or not such an antecedent deed or mortgage is of record. 

In this state (Washington) it has been (held that, where one has 
applied to purchase certain state lands to which he had a preference 
right of purchase, he acquires a vested rigiht thereto which subsequent par- 
ties are bound to take notice of, and to isearch as to acts of such applicant 
with reference thereto prior to his acquisition of the legal title. This re- 
quires a search antedating the acquirement of the legal title. (Pioneer 
S. & G. Co. V. Seattle C. & D. Co., 102 Wash. 608) Not to make the 
search I am discussing in the absence ot a decision holding it unnecessary 
is to assume an unwarranted risk. What searcher does make it? This 
presents no problem to an abstracter because he would show all instru- 
ments, whether executed before or after title is acquired, and properly 
leave to the examiner determination of the issues arising, not deciding 
them himself. 

I could indulge discussion of a host of other matters involved in 
the comparision I ^have been making. But to do so would unduly lenghten 
this article. 

In conclusion I will remark, the use of tract indices has extended 
a larger measure of protection to those who deal in land than the law 
contemi>lates the recording system avails to give. It affords, as I have 
stated, full information as to all recorded matters whether in or out of a 
chain of title. One who relies on statutory indices is nesessarily limited 
to ascertainments of those instruments only in a chain of title. He is 
restricted by the limitations of the statutory index system. And, as here- 
tofore stated, in nearly all the states-all save four-he cannot depend on the 
official indices as being complete and dependable indices of all recorded 
instruments. Tract indices afford a grea/ter assurance. And I venture 
the opinion based on some observation of conditions, that serious title liti- 
gation between adverse claimants is more common in those sections where 
tract inaices are not used, than where used and good abstracts are made. 
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DISPOSAL O F CAPI TAL ASSETS 

By Edward J. Toomey of Bloomfleld-Rodger-Toomey Co., Detroit, Michigan. 



On December i6th, 1920, Judge Thomas of the United States 
District Court of Connecticut handed down its decision in the case 
of Brewster vs. Walsh, Collector of Internal Revenue (At Law 
2133), and his ruling in the case is of such a far-reaching nature 
that it cannot fail to prove of vital interest. 

In fact, if it is upheld by the United States Supreme Court, to 
which. the case will undoubtedly be carried, it will put the Stock 
Dividend decision in the class of light summer reading. 

Briefly, the facts at issue are as follows : Plaintiff in 1899 
acquired certain 'bonds which on March i, 1913, had a market value 
of $151,845. In 1916 he disposed of them for $191,000. Tax 
amounting to $17,789.13 resulting from the alleged income derived as 
a result of this transaction was assessed by the Collector and paid 
under protest by the plaintiff, Brewster, who then sought to recover. 

Judge Thomas' decision reads in part as follows: 

"The discussion of this proposition reyolyes around the six- 
teenth Amendment of the Constition and legislation passed hy 
Congress after the ratification of the Amendment. 

The Sixteenth Amendment provides: 

'The Congress shall have power to lay and collect taxes on 
incomes from whatever source derived, ^thout apportionment 
among the several States, and without regard to any census or 
enumeration.' 

The pertinent sections of the statute passed by Congress to 
carry the Amendment into effect provide: 

Sec. 1 (a) That there shall be levied, assessed, collected and 
paid annually upon the entire net income received in the preceding 
calendar year from all sources by every individual, a citizen or 
resident of the United States, a tax of two per centum upon such 
income." 

Sec. 2 (b) That, subject only to such exemptions and de- 
ductions as are hereinafter allowed, profits and incomes derived 
ilrom salaries, wages or compensation for personal service of what- 
ever kind and whatever form paid, or from professions, vocations, 
buiETiness, trade, commerce or sales, or dealings in property, whether 
real or personal, gtrowing out of the ownership or use of or interest 
in real or personal property, also from interest, rent, dividends, 
securities or transactions of any business cariried on for gain or 
profit, or gains or profits and income derived from any source 
whaterer. 

It is thus apparent that the statute specifically imposes a tax 
upon net income which "shall include gains profits and income de- 
rived from * * * sales or dealings in propert}'" and then provides 
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(c) For the purp jse of ascertainiiijy the gain derived from {he 
sale or other disposition cf property real, personal or mixed, acquired 
before March i, 1913, the fair market price or value of such property 
as of March i, 191 3, shall be the basis for determining the amount 
of such gain derived." 

It is the contention of the plaintiff that the statute is unconsti- 
tutional insofar as it taxes as. income the increased value of invest- 
ments when realized by sale and that such a tax is a direct tax upon 
capital or property not authorized by the sixteenth Amendment and 
not a tax upon income. In other words that such gains do not come 
within the definition of income as the word is used in the Sixteenth 
Amendment. 

The decision then goes on to give various citations from the case 

of Pollock vs. Farmers Trust, 158 U. S. 601, The Macomber case and 

Evans vs. McGore 253 U. S. 245, p 61, par. 2738; quoting the latter 

as follows : 

"Thus the genesis and words of the Amendment unite in showing 
that it does not extend th^ taxing power to new or excepted subjects, 
but removes aU occasion otherwise existing for an apportionment 
among the states of taxes laid on income whether derived from 
one source or another. 

Judge Thomas then states : • "The question therefore is simoly this : 
Is a gain in value realized from the sale of property income?" and 
quotes from Justice Field in Gray vs. Darlington, 15 Wallace 63, 
page 66 : 

"The mere fact that property has advanced in value between the 

date of its acquisition and sale does not authorize the imposition 

no sense constitutes the gains profits or income specified by the 

of the tax on the amount of the advance. Mere advance in value in 

Statute. It constitutee and can be treated merely as an increase 

of capital.** 

It has been held repeatedly that gains realized from the sale of 

capital assets held in trust are not income, but are principal — 

exactly as the securities were before they were sold, and where a 

tenant for life is entitled to the entire net income of a fund and the 

trustees realize an advance in value by the sale of an investment, the 

life tenant is not entitled to the gain, which is uniformly treated by 

the Courts as an increment to capital and part of the corpus of the 

trust. 

3k 3k 3k 

It is difficult to see how the word "income'* can have any dif- 
ferent meaning when applied to the proceeds of an investment held 
by a trustee, than when held by an individual. 
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In order to show the conclusions reached by the Courts it will 

suffice to quote from one of the cases — Parker vs. Johnson, 37 N. J. 

Eq. 366: The Court said: 

"The profit is not income. It was made by the trustee in the process 
of converting the investment, and, like the premium realized on 
the sale of Government bonds in which the funds might be invested, 
and the tenant for Life is entitled to the interest. It is clearly the 
the duty of the trustee to apply the profits on one investment to 
making up the losses on others. 

The conclusion seems imperative that the word "Income" has 
a well defined meaning, not only in common speech^ but also under 
judicial construction, and this meaning does not include the increase 
in value of capital assets when realized upon a sale. 

Had the plaintiff possessed other resources other than the bonds 
which he sold, prior to the sale his capital would have been their 
then entire value. * *" * Before the sale all plaintiff possessed 
was capital without any part of it constituting income. The sale of 
capital results only in changing its form and, like the mere issue of 
a stock dividend makes the recipient no richer than before. 

♦ 3k 3k 

It follows that income tax law of 1916, insofar as it attempts to 
tax such an increase is in coniflict wit the apportionment require- 
ment of the First Article of the Constitution, being a direct tax and 
not apportioned among the several states according o population. 

Judgement for plaintiff in full with interest on same from July 
19, 1918, together with costs of the suit." 

The field opened up by this decision is so broad as to be imposs- 
ible for even scratching in a single volume, to say nothing of a brief 
article of this nature, but this much can be said positively — If the 
decision is upheld the Income Tax Department will be so clogged 
with refund claims that the functioning of the department so far as 
service to the general public is concerned will cease. 

Among other transactions that must be considered in the light 
of this problem are those of the real estate transactions where the 
householder has, because of abnormal housing conditions as to hous- 
ing accomodations and because of inflated monetary values, sold his 
house for a sum very considerably greater than he paid 
for it. Heretofore the department has assessed on the 
basis of the profit derived from such a sale, notwithstand- 
ing the fact that in a great many cases the seller immediate- 
ly turned round and purchased another house with the proceeds 



Digitized by 



Google 



DISPOSAL OF CAPITAL ASSETS 25 

of the first sale, thereby literally and in fact changing his investment 
merely from one form of householding to another, not even retain- 
ing in its monetary form the accrued value of his original holding. 
From the standpoint of this individual the Thomas decision woulcL 
seem to be equity, regardless of its ultimate fate at the hands of the 
higher court. 

Another feature of this decision is that it will do away with the 
pleasant little practice in vogue among these of our moneyed citizens 
who have investments in quoted stocks and other securities : — That 
of selling toward the close of the year for the purpose of establishing 
a loss, and then buying back at the low price (constituting a new and 
separate transaction), for it must follow that if we are not taxable 
on our capital increases or profits other than income the reverse 
will apply and capital losses are not deductible. 

Well, anyway, we shall see. 



DEEDED LAND TO JESUS. 

Seventy years ago a tract of land containing 120 acres in Randolph 
county, Missouri, near DarksviUe, was deeded to Jesus Christ, according to 
records contained in that county. The persons making the deed were John- 
son Wright and his wffe, Eliza Jane Wright, who, according to those who 
knew them, believed it their duty to return to the Lord the material 
breath at life. The first party, to their heirs and assigns, do warrant and 
Son, the Fountain of Life, to the general assembly and church of the first 
bom which are written in heaven, and to God, the judge of all, and Jesus, 
mediator of the new covenant and to the blood of sprinkling that speaketh 
better things than that of Abel, because He died for us, being in the county 
of Randolph and State of Missouri, to-wit: The following tract of land, the 
southwest quarter of the northwest quarter; also the north half of the south- 
west quarter of section 28, township 55, range 15, containing 120 acres of 
goods with which He had blessed them. After they died their lawful heirs 
continued to live on the land, holding it "in trust." They have never con- 
tested the deed, and it is said that there probably never will be any legal 
action taken to have the title changed— at least as long as any descendant 
of the Wrights wishes to live on the land. Following is a copy of the deed 
as it appears on the record .books of Randolph county: 

"This indenture made and entered into this 6th day of June, A. D. one 
thousand eight hundred and fifty, between Johnson Wright and Eliza Jane, 
his wife, of the county of Randolph, and State of Missouri, of the first part, 
and the government of the chief administrator. King of Righteousness, the 
land, and its appurtenances thereunto, and everything wherein there is 
defend the title of said land unto the second party, which is the Son of Life, 
clear and free from all other claims by or through us or any other purpose. 
In testimony whereunto, we, Johnson Wright and Eliza Jane Wright, have 
hereunto set our hands and seals the day and year above written. 

(Seal) JOHNSON WRIGHT, 

(Seal) ELIZA WRIGHT. 

"Acknowledged before John J. Allen, clerk, June 6, 1850." 
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A WOMAN'S WINNING WAY. 
It is told of King Solomon that one day he was strolling outside the 
palace, when he heard a butterfly say to his wife: "With one stroke of my 
wing I could knock down this entire palace." Without waiting to hear more. 
King Solomon returned to the palace, and summoning his councilors and 
officers of state, he ordered the arrest of the butterfly at once. Pale and 
trembling the butterfly was brought before the King. The King charged him 
with the treasonable remark. The butterfly pleaded guilty. "But, O great 
King/' went on the butterfly, "you are a married man yourself; can you not 
guess why I said it? My wife was unusually insubordinate this morning, and 
it was necessary, in order to maintain any sort of discipline, that I prove to 
her how great was my power. That was why I said it, great King; not from 
treasonable motives, but in order to maintain my marital authority." The 
story goes that the King dismissed the butterfly without even so much as a 
reproof. The story also goes that when the butterfly returned to his wife, 
and she asked, "Well, and what did the King want?" he replied, "To beg me 
not to do it." 



COULDN'T MAKE THEM GIBE. 

John F. Jones was an eccentric lawyer — very simple in speech and habit, 

and famous for his honesty. He passed into the Great Beyond, and on reading 

his will, it was found that he desired to have a simple burial, and that his 

grave should be marked with a plain slab of granite, on which was inscribed: 

"Here lies John F. Jones, 

A Lawyer." 

This was done. On carving the inscription on the slab of granite ,the 
workman thought that not enough tribute was being paid to such a man, so 
he added a line of his own. 

Some weeks later, two Irishmen passing through the cemetery, stopped 
and gazed on this simple headstone. Said Pat: 

"Bejabers, Mike, this here United States is become so densely populated 
that they are already burying two people in one grave!" 

The workman had added the line, "An Honest Man." 



WASN'T SATISFIED. 
Raymond W. Klein, four-year-old nephew of The Editor, paid his first 
visit to Sunday School some few weeks ago. His father accompanied him. 
Dad Klein gave little Raymond some money and told him to drop it in the box 
when the collection was made, but when they came out after it was all over. 
Dad noticed he still carried his money. So he asked him why he did not drop 
it in the basket, to which Raymond replied: "Nah— show no good." 



MISUNDERSTOOD. 
Two Scotch barristers were in the United States. They attended a Pres- 
byterian church in Washington. A small receptacle for coin hung on the pew 
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door. One of them picked up a prayer book and turned the leaves. He at 
once took a dollar from his pocket and placed it in the contribution box. He 
turned more leaves and his face took on a look of grave concern: 

"Look, Sandy," he said, turning to his friend. " 'Collect, Collect, Collect.' 
Hon, we maun get oot o' here or we will na hae a bawbee left." 



DISTINCTION AND NO DIFFERENCB. 
Willie, the young son of a New Orleans attorney, asked his father: 
"Paw, does bigamy mean that a man has one wife too many?" 
"Not necessarily, my son. A man can have one wife too many and not 

be a bigamist." 

Maw — "Willie, you come upstairs with me and Til teach you to keep your 

moiith shut!" 



HAD EXPERIENCE. 
"What is alimony, sir?" 

"Alimony is something that is considered by many women as an improve- 
ment on a husband." 



WHO IS WHO? 

A New Orleans lawyer picked up the baby boy and exclaimed with fatherly 
pride: "There, now, isn't he just the picture of his father!" 

The caller thought a moment and replied: "Guess you're right. I knew 
Fd seen that countenance somewhere. Don't let it trouble you so long as the 
child is healthy. By the way, when did your next door neighbor move away?" 



"What is the difference," was asked Judge Breaux of the Louisiana Su- 
preme Court by aVoung lawyer, "between civil law and equity." 

"Very little in the end," replied the learned jurist. "In civil law you are 
done for almost immediately; in equity you are not so soon disposed of. The 
former is a>bullet which is instantaneously and charmingly effective; the latter 
an angler's hook which plays with the victim before it disposes of him. 
Civil law is like prussic acid; equity is laudanum." 



The late Judge Lazarus of the New Orleans bar, was once discussing the 
merits of a case in which he appeared for the defense. ' The attorney on the 
other side came in and joined in the conversation by remarking: 
"I see, Lazarus, you hate to meet the truth of the matter." 
The Judge quickly rejoined: "I never do meet the truth; I and the truth 
are always going in the same direction." 



A Memphis lawyer entered his condemned client's cell: "Well," he said; 
"good news at last" 

"A reprieve?" exclaimed the prisoner eagerly. 

"No, but your uncle has died leaving you $5,000, and you can go to your 
fate with the satisf3ring feeling that the noble efforts of your lawyer In your 
b^ialf will not go unrewarded." 
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Arffiim«iit of Chag. E. Oe»rir« before the Joint Committee of the Wlscongin I<effie- 
. . f ^^^^™*** ■* ***• ^•^^ lession under Betolution No. 115 to investigate land title 
legislation held at the CItjr HaU in the Citj of MUwavkee^ WIseonsIn, on the 18th day 
of Deeember* 1920. 

Mr. Chairman and Gentlemen: If I were asked what I thought 
about the uniform system or Torrens registration plan I would say, as 
I say to you, that in theory it is a very fine proposition. 

On its face it seems to be fair and I believe that in a country under 
monarchical rule that is not safe-guarded by constitutional limitations it 
would work fairly well. But in this country where the rights of the 
individual are guarded by constitutional limitations it is not a measure 
which appeals to the great body of land owners of the American people. 

I am not going to talk to you here today, gentlemen, upon the un- 
constitutionality of the Torrens features of the uniform bill, so called, 
which I assume you are called upon, or will be called upon,'^to report 
upon and the next Legislature to take action upon, but rather its un- 
workability, its impractical features and how by the creation of a system 
of land titles, you tend to complicate and to make more complicated the 
question of titles for the land owners of this country. 

Taking one of your city papers of yesterday, I find that it is pro- 
posed — whether it is true or not I do not know — if this measure is 
presented to the Legislature or by the Legislature, it is proposed to make 
this law applicable at this time to the City of Milwaukee, and afterward 
to allow the people of the rest of the state, county by county, to take it 
as they see fit. 

They, are to have an opportunity to pass by their votes whether they 
want it or not after Milwaukee has tried it out. 

I would like to ask the proponents of the Torrens System and of the 
proposed change why Milwaukee? Why inflict upon the people of 
Milwaukee and of the County of Milwaukee the large expense that will 
necessarily follow this trial ? Why should Milwaukee be bit by the mad 
dog first rather than the rest of the state? If it is a good thing, if it 
is workable, if it is everything that Mr. McCormick and Mr. Chas. T. 
Farson say for it, for God's sake give it to the people of the whole 
state, give it to them all at once and give it to them as the proponents 
of the measure advise and expect.' If it is an experiment, keep it away 
from Milwaukee, for your titles are bad enough as it is ; if it is an ex- 
periment why inflict it upon the people of the City and County of Mil- 
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waukee ? I suppose the proponents think that because Chicago in your 
neighboring State of Illinois has the Torrens System, and because you 
are trying to pattern — I imagine,— this law^after that of ^Illinois whereby 
all the other counties in the state were given the right to vote upon it 
and adopt it as they saw fit, that you will try Milwaukee as they tried 
Chicago, as they tried California through San Francisco, there known 
as the McAnemy Act. But they forget that conditions today in Mil- 
waukee are far different, Mr. Chairman, than they were when fire 
devastated and destroyed the records of the City of Chicago ; they forget 
that conditions are different in the City and County of Milwaukee than 
they were in San Francisco when fire and earthquake destroyed the city 
and with it every title record that there was in that county. They had to 
have a laundering title act in Chicago. They had to have, in order to 
protect the rights of the property owners of San Francisco, a launder- 
ing title act in San Francisco. And so taking it up they gave, in Illinois, 
the people of that state the right, if it was found to be a success in Chi- 
cago, to vote upon it and to have it in their respective counties, whereas 
in California they didn't do that thing, but they put it through as a 
whole, but particularly applicable to San Francisco. Since then the act 
has been amended, there three times. 

I was not brought here as the paid counsel for either the American 
Association of Title Men or of any individual firm engaged in the title 
business. I am here rather as a student of title matters who for the last 
fifteen years has given of his time to a careful study of the title law 
of the various states in the United States and of the different countries 
of the world. It is, if you please, a sort of a hobby of mine. 

There are several question which should be considered in this con- 
nection, and one of them is this: Who is back of the proposition to 
change the time-honored custom of land title transfers by recordation? 
What is the purpose? Wherein lies the motive? What is to be gained 
by the innovation sought ? I suppose that you have been told and will 
be told that much is to be gained in the matter of time ; that a transfer 
under the new system perhaps can be made over night or in an hour, 
that you can get a land title certificate very much the same as you go 
down here and pay your taxes and get a receipt from the treasurer, or 
very much the same as you go down to the postoff ice and buy a special 
delivery stamp. 

The proposition is false. You can only judge of the present 
and future by the past wherein the same conditions prevailed and have 
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prevailed in the same era and type of civilization. I shall take up a 
little bit later, state by state, the different states in which this land title 
system now prevails to some extent, at least where they have the law. 

Some three years ago I made £ study of the Canadian title system, 
visiting the registrars in each province of Canada commencing with 
the Atlantic and going through to the Pacific. I found one great ob- 
jection, that although the registrars are appointive officers and supposed 
to come from the higher walks in life, intelligent, sensible business men, 
that conditions prevailed there which you may expect to prevail here 
I believe where we have the elective system and where your registrar of 
titles comes in with one party and goes out perhaps the next election. 
There isn't so much to be said in favor of our elective system when ap- 
plied to registers of deeds and registrars under the Torrens System. 
We don't always — ^you may but we don't — in the various counties 
through this country get the best men for those positions. We get men, 
good politicians perhaps, but not the cleanest business men and students 
of affairs in general. I found in Quebec, where the law has been in 
effect for fifty-seven years and where they have a dual system of regis- 
tration, there you can have your deeds recorded, gentlemen, you are not 
compelled to take what you don't want. That out of the whole body of 
land transfers in the Province of Quebec that the average is one for 
the Torrens System to eleven for the old-time system of deed recordation 
and examination of abstract or the record. 

In Toronto it is about fifty fifty. In the Province of Ontario, in 
the outlying district from Toronto to Hudson Bay it is about seven 
for the old system, your present system, to one under the Torrens Sys- 
tem. 

Going west it is just about in Manitoba fifty fifty; while in Saskat- 
chewan, Alberta and British Columbia it is practically compulsory, the 
Torrens System is. The government there backs up the certificate. 

In British Columbia, if a certificate is not what it claims to be upon 
its face, and if a man loses by reason of it, he sues the man who has got 
the property. If the man who bought the property is responsible well 
and good, if not he goes back upon the Province. If the Province is 
liable under their act they settle ; generally speaking that is not true. 

So far as time is concerned in the initial registration in the Province 
of Quebec and of Ontario it runs about four weeks. West of those 
provinces in Manitoba probably three weeks suffices. In Saskatchewan 
about the same time. In Alberta six weeks. In British Columbia you 
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are entirely at the mercy of the registrar. He may slip you through 
in three weeks or three weeks and a half or four weeks. I have myself 
seen in the registrar's office in the City of Victoria a pile of reports 
involving titles, have picked them up and looked them over, and I was 
there on August 16, 1918, and I found one that bore the filing stamp of 
November 2nd the year before. I said to the registrar, "How is it that 
this title has been so many months in undergoing examination and the 
issuing of a certificate? Don't you take them up and pass upon them as 
they come in and they are serially numbered?" "Oh, no, not always. 
We try to, but that is rather a hard proposition. Nobody seems to want 
to tackle it and we will get around to it shortly." This wasn't a friend of 
theirs I suppose. I assume he was not one in much of a hurry or that 
they were not in much of a hurry to accommodate him. There it was 
from the 2nd day of November, 1917, and it was in the same condition 
and awaiting certification that it was the day it came in there, to all 
intents and purposes. 

In the way of expense what are you going to gain by this act? You 
certainly are not going to gain anything in the way of initial registra- 
tion. You make a man have a law suit whether he wants one or not. 
Under the law as proposed, three lawyers are necessary anyway, and 
some one pays them that is sure, we lawyers have a habit of not work- 
ing without being paid. I have seen myself and have examined one 
record in the City of Cincinnati in probate, where the appraised valua- 
tion of the property by commissioners appointed by the Orphans Court 
showed that the property in question was valued at between $1,900 and 
$2,000 and where the total expense leading up to the issuance of a certifi- 
cate which was afterwards held to be unconstitutional in that state 
was $1,159. There are cases in California, one in Los Angeles where 
the value of a lot was $300 and the initial cost was $4.00 more than the 
assessed valuation of the real estate. These things are possible. They 
are not every day occurrences, but they are possible and they are likely, 
and it is a condition that should be considered. 

As to the matter of greater certainty. Is there an objection to our 
present system? Do they say title insurance written by your company 
here or elsewhere is not ample and that it has not the funds back of it 
to protect whatever they guarantee ? Do they say that the man who 
makes an abstract of title is too long in doing it and charges too much 
for his work and it has to be done time and time again as the property 
changes hands, but when it is done do they tell you that you will have a 
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smaller chance in the ownership of that property then when the certificate 
says that it is conclusive evidence of ownership and that the men who 
holds it and who takes the last one is the man who owns an indefeasible 
title? That is the stock argument in favor of the system. Ask the 
men that know. Go into the City of Chicago and ask some men who 
owns property there. If they want a mortgage on their property, if it 
is worth $50,000 or $10,000 and they go to a bank for it, or to George 
M. Forman or some other moneyed man, what do they make him do? 
They make him produce his certificate, but they make him back up that 
certificate by a transcript of the Court record and in more than fifty 
per cent of the cases they make him back up that record with title in- 
surance. Go into the City of New York, go into Buffalo, go into Cincin- 
nati, Omaha or Los Angeles, go into any of the cities where this 
so-called Torrens System has been in effect for any length of time and 
you will find where the moneyed man, the bankers who loan money on 
real estate refuse absolutely to take those certificates as SLtiything except 
what they are, prima facie evidence and prima facie evidence only of the 
title. They are not any more conclusive than is a quitclaim deed. 

Down in Virginia some months ago there was a special sale in- 
volving certain mining interests, and title was passed as one of very 
few under the Torrens System. The transfer amounted to something 
like forty or forty-five thousand dollars in the way of consideration. 
One of the heirs of a prior owner of the property who had not been made 
a party to the deed conveying to the then owner, had been over seas and 
was over seas when the war came on. This title was perfected as or- 
dinarily with the published notice "To all whom it may concern" and a 
general guardian ad litem had been appointed by the Court who could 
not find any heirs. But finally back came this party, a young man, and 
through his counsel, brought his action alleging the party who claimed 
this property had defrauded him not in fact but in law, inasmuch as he 
had not had his day in court, inasmuch as his rights had been violated, 
those rights which had been guaranteed him by the Fourteenth Amend- 
ment to the Constitution. 

And he went into the Courts and there was thrashed out most 
completely this whole confounded Torrens System from start to finish, 
state by state from the inception of the law in 1897 down to the present 
time and its workability, its constitutiot^ality and its practicabiliy. And 
the Judge sitting there on the bench said, in deciding this case: "This 
young man has rights and this certificate was and is not conclusive." 
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He said in effect, that to his mind the man who (took a Torrens certificate 
did so at his peril, as much so as the man who bought worthless mining 
stock without making a proper enquiry. If he loses it is his own fault 
for there is only one thing to do, said the Judge, with safety and that 
is this. Go down through the records in your Circuit or Superior Court, 
as the case may be, follow up each step and see that the law has been 
complied with, and then when that has been accomplished let some 
competent title examiner pass upon the whole thing and see if the title 
IS good. That is about what you have to do. That is about what the 
law is here under our present system, and I believe there is a whole lot 
in that. When a man comes to me and says here is a ten dollar bill, 
George, or a fifty or possibly a hundred, or here is some currency that 
is worth a hundred dollars, I look at it, it may say one hundred dollars, 
but I am bound to inquire what is back of that bill? If it is United 
States money all well and good. If it is Canadian it may be something 
you don't know anything about, it may be upon a bank which has long 
since passed out of existence and defaulted, it may be issued upon a 
government or by a government that has no standing anywhere and is 
worthless. The very fact that a piece of paper says a certain thing does 
not necessarily mean that it is so, and that is my position in regard to a 
Torrens certificate of title. 

Gentlemen: I am not urging these as objections, but I would like 
to have you, when Mr. Farson comes here or when Mr. Mc. Cormick ad- 
dresses you, if he does, or when anybody comes up here advocating the 
passage of this act as saving time, expense and simplifying title matters, 
put these questions to them. Has the law been a success or failure in 
the United States so far? If they tell you it has been a failure they will 
say it is because the title lawyers are all against it, that the title insur- 
ance companies are against it, they will tell you that every abstracter 
in the country is against it and they have educated people up to think it 
is not any good. They may tell you that The abstracters of this 
country, I tell you, would profit by the Torrens system because just the 
same as a title insurance policy so will a Torrens certificate be only issued 
on an abstract of title and an examination of abstract, whether that cer- 
tificate is any good after that or not. If the law goes into effect in 
Wisconsin instead of putting the abstracters out of business it is going 
to help them if the people cotton to the idea. 

If this law passes which is proposed in Wisconsin who is going to 
benefit by it? Certainly not the real estate men whose only hope is that 
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a deal may be passed over quickly so that they may get their commissions. 
The lawyers, yes. They are going to profit by it because the Torrens 
System wherever it has gone into effect means increased litigation. In 
the first instance you have bought a law suit whether you want it or 
not. And there is no such thing as a title passing without at least three 
lawyers under the uniform law. 

If the uniform bill, so-called, passes what will you do with limited 
owners having less than f«e simple titles? How will you protect them? 
In about half of these states and countries providing for insurable in- 
terests, no provision is made for estate or interest less than owner in 
fee. How is it intended under the law which you are asked to recom- 
mend to provide for registration of land and by separate registration 
"mining and mineral rights" underneath the surface of the same land? 
Oil, gas, etc., are not conveyed by the deed registered in the first in- 
stance. What will you provide as to uncorporeal hereditaments as the 
subject of separate initial registration? How about options to purchase 
little or large lots of land? How about possession before initial regis- 
tration? In no country on earth or any state in the United States is 
it the law that the register kept by the registrar is conclusive notice of 
the interests referred to in entries upon it 

Two men get the same property by the descriptions being wrong in 
the one case and the boundaries overlapping in another. I know per- 
sonally of one case in British Columbia (and I have known of several 
of them in California), where a man bought a piece of land amounting 
to 1,400 acres. He went and had his deed made, he registered his title 
and a certificate was issued to him and they not only conveyed the 1^00 
acres that he bought but they conveyed 13,600 acres that belonged to 
the Canadian Pacific Railway through an erroneous description, and 
it wasn't until two years later that he discovered that he owned so much 
land. He went down to turn in his property and what was the result ? 
He then discovered that he owned 13,000 acres that he had never bought, 
never had owned and like an'honest man had never wanted, and he went 
to the attorney general to have the certificate set aside and the Court 
said, "I can't dp it. This title is absolute as shown by this certificate. 
You have got this land and so it is yours and if the Pacific Railway have 
lost 13,000 acres of land it is one of those instances where the individual 
must suffer in order that the great majority may benefit." And then 
he did what he should have done in the first place, he re-conveyed back 
to the man who had been the former owner of the land which he had 
taken and who was defrauded of it by virtue of this infamous law. 
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Ask these gentlemen what they have to say about certificates of 
title issued under this system where there are forged and invalid deeds. 
The authorities, and there are hundreds of them, will show you that the 
conclusiveness of this certificate can be ripped open from top to bottom. 
It has no more value than a quitclaim deed. Is there any liability to a 
rightful owner for the value of land separate from the fund provided? 
How? 

What do these gentlemen ask you to do to creditor's rights, rates, 
taxes, expropriation sale by sheriffs, etc., where the owner is away 
and has no knowledge of the judgment entered against him? How 
about double or conflicting registration or mis-description of parcels of 
land? How are you going to recommend that this bill provide for in- 
stances of this kind? What are you going to do, gentlemen, in regard 
to indemnity, how is it to be obtained? From the man who passes his 
title? Very well. What about the man who records his deed under the 
old system? Are you going to tax him because one, two or three men 
think they want this new fashioned law? Supposing a man doesn't 
find out that he is defrauded for a period of five year or six years or 
seven years, how much time are you going to give him after that period 
to begin his law suit? Who is the opposing party in interest or that 
was in interest? There is a different rule in every country on earth where 
this system prevails, and in every state in the United States where it has 
been passed. 

Will some advocate of the Torrens law explain how an equitable in- 
terest can be protected that is not subject to registration? Does regis- 
tration change the common law and rules of equity in regard to rights 
of property? Under the Uniform law which you are asked to recom- 
mend do not all equitable estates and interests become in personam in 
place of in rem to all intents and purposes in that it is against the per- 
son and not an estate or interest against a property? If so, then the 
gentlemen that are in favor of this system had better look up the law on 
this subject if they don't know it. How are you going to recognize 
those rights? How will actions for specific performance and injunc- 
tions be treated on the register? How will trusts be indicated? Take 
gifts or settlement upon bankruptcy. Will land be held under certificate 
by trustees and how ? There is no provisions for the entry of cautions 
and inhibitions as restraints or alienation on the register of any state 
in the United States. 

Is it intended that interests less than freehold, as leases for years 
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or tenancies, shall be registered? These are not such incumbrances as 
are provided for in those sections of the law treating of incumbrances 
and mortgages. How are you going to provide for your dower vested, 
where it exists, or curtesy? 

These are equitable interests that are unprotected. What provision 
are you asked to make or will you make for cautionable interests, as 
a judgment creditor? How will a lis pendens be regarded and rights 
thereunder be enforced? How are liens, easements and executions to 
be guarded ? 

Is it not true, gentlemen, that under the proposed law it will be 
well nigh impossible to distinguish actual equitable interests in the land, 
from purely personal and contractual rights relating to the land ? The 
rule is general that where there is no provision the right to the entry of 
a caveat is forbidden. 

The National Real Estate Brokers Association appointed a com- 
mittee. It consisted of seven members to examine into this question 
as to whether or not the Torrens law was a success or failure in the 
United States. They did that at the time Torrens legislation was threat- 
ened in Utah and afterwards it went onto the statute book, covering 
some 67 to 70 pages, and it has rested there since. 

Their conclusions are here in part set ou : 

"This failure of the Amreican public to make more than slight use 
of the Torrens system has much surprised many persons, who have 
assumed that since the Torrens law is successfully operated in Australia, 
it must necessarily follow that it can be successfully operated in the 
United States. The reason for the failure is, however, plain. In tte 
first place, the operation of the Torrens law in Australia, a compara- 
tively new and undeveloped country is not more successful than is the 
operation of the recording system in the United States, although the 
latter system carries much the greater burden. Each works well under 
the conditions which it is evolved to meet; neither can work in the pecu- 
liar environment of the other. The Torrens idea is fundamentally op- 
posed to the basic principles of our Jurisprudence. To successfuUy op- 
erate it, the registrar must be given absolute and unlimited powers. 
This can be and is done in foreign countries where there is no constitu- 
tional guaranty providing that neither life, liberty nor property can be 
taken from one without his first having had his day in Court. We 
cannot under our constitution give to any one, not excepting the presi- 
dent himself, the arbitrary power necessary to successfully operate the 
Torrens law. This constitutional guaranty protecting every citizen 
Should never be modified." 



(To be Continued.) 
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NATURAL VS. MAN MADE LAWS 

By Hon. Cbtm. B. CbldMy of the PaacHSOul* MUaiaaippi Bar. 

In a previous communication to THE LAWYER AND BANKER, I diB- 
cussed the question "Can Congress Repeal the Laws of Nature?" (Natural 
Versus Man Biade Laws)*, and in the present paper, I must dwell upon 
another phase of the same subject, as a clear understanding of them will 
set In their pix>t>er perspectiye, some Constitutional and Legislatiye ques- 
tions. In the presentation of this subject, I do not concern myself about 
"the thing that OUGHT to be" for almost any "sweet girl graduate*' or 
"great editor" can easily write elaborate essays telling us about what 
OUGHT to be; my business is to see and understand the thing that IS and 
from the thing that is to indicate thei thing that is going to be, for whether 
we like it or not, the Present is the child of the Past and the mother of the 
Future. 

My view of this question is neither that of the theologue nor of the idealist 
but that of the man of scienoe.. **La science aeule est pure; car ia science, 
m'o rien de pratique; elle ne touche pas les hommes; la propaganda ne regard 
pas. Bon devoir est de prouver, non de persuader ni de oonvertirJ* (Science 
alone. is pure; for science is only experience; she touches not men; she does 
not regard propaganda; her duty is to prove, not to persuade nor to con- 
vert). (1) 

It is the business of the political philosopher to carefully obeenre 
present eyents in the social and political world and from them to trace out 
the effect that must flow from these causes; whether or not they ought to 
be or ought not to be is a matter beyond his proyince. His business is to 
study facts and to indicate the logical consequent of facts, and not to 
theorize. The chemist in his laboratory knows that nitric acid poured 
upon a mass of bi-carbonate of soda will produce carbonic acid gas and the 
residue will be nitrate of soda, and also knows that million of years hence 
nitric acid poured upon a mass of bi-carbonate of soda will produce a 
volume of carbonic acid gas, and that the residue will be nitrate of soda. 
He will, no doubt cheerfully agree with you that theoretically these chemical 
elements OUGHT to evolve a bull frog or a nightingale, but then as a 
man of science, he must tell you that they will not; and that the effect can- 
not be changed without first changing the cause. Your theorist cannot, or 
to speak more correctly, will not see the thing that IS and the thing that is 
going to be, but persists in seeing only the thing that he wants to see, and 
when he meets with opposition and finds that he cannot warp human nature 
to suit his purpose l^e proceeds to make a religion of his theory and seeks 
to coerce others into accepting it. 

This tendency of human nature is amply illustrated by the methods 
of those who are responsible for the prohibition movement in this country, 

<1.) Reiuiii, Vl« ds Jesus, Preface, XXVIIL 
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for they have made a religion of their propaganda and all who oppose them 
are classified as immoral. 

Mr. Bryan belieyes, and his followers also belieye, that he is the leader 
in a great moral revolution, and governed by this belief they have made a 
religion of their theory and true to their human nature they seek to force 
this religion upon others. Like all religious and moral crusaders they be- 
gin first by persuasion, but as they grow in numbers and power and gain 
control of the state, and when they have done so— drunk with success and 
power — ^they seek to coerce all mankind in adopting their creed. Professing 
to stand upon a loftier moral plane than their fellow men, all who oppose 
them are immoral and line up with the forces of evil. The psychic law 
that prompts men in this madness, may be readily illustrated by historical 
examples. Robespierre dreamed that he could establish a moral Republic 
in France and regenerate the human race, and because he was a man that 
preached great moral ideals and lived a virtuous lifev he was made Dictator 
of France. "Billaud-Varenne,'' said Mignet (2), "presented the theory of 
popular government and the means of rendering the army subordinate to 
the nation. Robespierre delivered a discourse on the moral sentiments 
and solemnities suited to the* Republic; he dedicated festivals to The 
Supreme Being, to Truth, Justice, Modesty, Friendship, Frugality, Fidelity, 
Immortality, Misfortune, etc., in a word, all the moral and republican 
virtues. In this way he prepared the eetablishment of a new worship of 
the Supreme Being. Robespierre, who was considered the founder of the 
moral democracy, now attained thei highest degree of elevation and power. 
Robespierre received marks of the most intoxicating adulation. At the 
Jacobin and in the Convention^ his preservation was attributed to the good 
genius of the Republic, and to the Supreme Being, whose existence he had 
decreed on the 18th Floreal. The celebration of the New Religion had 
been fixed for the 29th Prairial throughout France. On the 16th Robe- 
spierre was unanimously appointed president of the convention, in order 
that he might officiate as the pontiff at this festival. At that ceremony 
he appeared at the head of the assembly, his face beaming with Joy and 
confidence, an unusual expression with him. He advanced alone, fifteen 
feet in advance of his colleagues, attired in a magnificent dress, holding 
fiowers and ears of corn in his hand, the object of general attention. 
Expectation was universally raised on this occasion; the enemies of Robe- 
spierre foreboded attempts a^ usurpation, the persecuted looked forward 
to a milder regime. He disappointed every one. He harangued the 
people in his capacity of high priest, and concluded his speech, in which 
all expected to find hope of happier prospects, with these discouraging 
words: "People, let us this day give ourselves to transports of pure 
delight! Tomorrow we will renew our struggle against vices and against 
tyrants!" 

This man of lofty moral ideals, no sooner found himself in possession 
of uncontrolled power than he proceeded to drench Paris and the Provinces 
of France with the blood of women and men, because, forsooth, they were 

(2.) French Berolmtioii, Cap. IX. 
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immoral, and it is to be obsenred that the Immoral were alwaja those who 
were in opposition to Robespierre. 

In 1916, a prominent prohibitionist of thto section, all white with rage, 
attacked the writer about one of the decisions he had rendered in a blind 
tiger case. "Ton hare no right to consider law and the Constitution when 
a man is brought before you charged with violating the prohibition law; 
it is your business to convict" To this man, the principle of the common 
law that every man is to be considered innocent until found guilty by a 
Jury of his peers, was to be treated as a nullity, and to him courU and Juries 
were to be only instruments for overthrowing the opposition and hurrying 
them off to prison. 

"The revolutionary tribunal had dutifully struck all of those who had 
been pointed out to it; royalist, constitutionalist, Girondist and Mountain, 
had been all alike dispatched to execution. But it did not proceed ex- 
peditious^ enough to satisfy the systematic exterminators, who willed, 
promptly, and at any cost to get rid of all their prisoners. It still observed 
some forms; these were suppressed. 'All tardiness,' said Couthon, 'is a 
crime; all indulgent formality a public danger; theire iThould be no longer 
delay in punishing the enemies of the state than sufflcies to lecognize 
them.' Hitherto the prisoners had counsel; they had them no longer. The 
law fumirties patriot Jurymen for the defense of the calumniated patriots; 
it grants none to conspirators. They tried them first individually; now 
they tried them en masse." (Mignet.) 

"Jacobin mind is at once so heated and limited that it is not conscious 
of contradictison," says Taine. "The ferocious stupidity of the barbarian 
combines in it with the fixed idea of the inquisitor, there is no room on 
earth except for him and the orthodox believer of his own clique. The 
Revolutionary Tribunal no longer attempted to pass Judgements. The 
Public Prosecutor went every night to take his orders from the Committee 
of Public Safety; he brought away a list of the prescribed, and the next 
day they were murdered by the scoundrels called Judges, who only needed 
to know the names and the persons in order to condemn them." * The mind 
of the Jacobin of 1796 and of the Prohibitionist of 1920 is of the same 
type. The Jacobin of 1795 proclaimed every one who opposed their 
propaganda as immoral and an enemy of the State to be hunted down like 
a wild beast; the prohibitionist proclaims that every one who opposes 
prohibition is immoral and should be hunted down by the officers of the 
law and the agents of the Anti-Saloon League. To the prohibitionist, as 
with the Jacobin, "there is no room on earth except for him and the 
orthodox believer of his own clique.'' In short, the psychic force that 
directed the moral insanity of the Jacobins is the same psychic force that is 
directing the prohibition mania of 1920, and, unless checked, must sooner 
or later produce the same effect. 

Now it is the favorite argument of the prohibitionist one of the argu- 
ments that they have usecf with the greatest success, that when the Legisla- 
ture by its Statute or Constitutional Amendment prohibits a man from 
using intoxicants even in moderation, it is not interfering with a man's 
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personal liberty as the Legislature has as much right to prohibit a man 
from using intoxicants as it has a right to prohibit a man from committing 
murder, rape, or robbery, and it is an argument that appeals to the super- 
ficial and shallow thinkers. Now the fact is that the Legislatures of the 
various States (and I dare say that there is not a Code of Laws in existence 
that does) does not forbid or prohibit a man from murdering another or 
from committing rape, or robbery. The Legislatures of the various States 
and the Codes of Nations, merely define the crime of murder, rape and 
robbery, etc., all of which are crimes by the law of man's own being, and 
were crimes centuries before the invention of the alphabet and there was 
ever such a thing as a code of laws^ and would be crimes even though 
eveiy code of laws in the world were destroyed, for such things are in 
violation of the. natural law or the moral law. To say that the Legislature 
has taken away from man the right to murder another man, or to commit 
rape, etc., is to talk nonsense, for there never yet lived a man that had the 
right to commit murder, or rape, and even though the legislature should 
enact a law giving a man authority to commit murder or rape, yet he would 
not have the right to do so. A man however, did have and has yet the 
right to use wine or other liquors in moderation Just as he has a right to 
use any article of food in moderation to Satisfy his natural appetite, and 
when the legislature takes from a man the power to exercise this right, 
it is interfering with his personal liberty and a right he has by the natural 
law. 

Papers and Journals that support the prohibition cause argue that man 
has no right to be "the keeper of his own morals unless these morals be cor- 
rect," and that is quite true and amounts to the same thing as stating that a 
storekeeper has no right to be the keeper of his weights and measures unless 
they be correct, and we Judge of the correctness of his weights and measures 
by the standard that has been handed down for ages. What is the standard 
of moral correctness? I have always thought that the standard fixed by the 
Church was the standard, but during the last few years the Church has di- 
vided on this question. One branch of Christianity—^nd that the oldest- 
holds that the use of wine and other alcoholic liquors in moderation is not 
immoral, that it inculcates lessons of temperance as it always has done. 
While another branch of the Church composed mainly of the prohibition ele 
ment, holds that the use of wine and other alcoholic liquors even in modera- 
tion is immoral, and seeks to prohibit their use by acts of the legislature and 
an Amendment to the Constitution of the United States. The first named 
branch of the Church bases its teaching upon the example set by Jesus of 
Nazareth, who in his first miracle wrought in Cana of Galilae, converts the 
water into wine, end at His last supper hands His disciples the cup of 
wine, saying: "Take and drink; it is the blood of the New Testament shed for 
many in the remission of sins," and then again, Paul of Tarsus, a man of 
whom Renan speaks as "A man that felt the divine in himself," in his epistle 
to Timothy (3) says: "Drink no longer water, but use a little wine for thy 
stomach's sake and thine other infirn\ities." Here then we have irresistible 
conflict, and two different standards of moral correctness. If the standard 



(3.) 1 Timothy, v. 23. 
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set up by the prohibitionist is correct, then it follows as the night follows 
the day, that Jesus of Nazareth did an immoral thing when he changed the 
water into wine, and used wine at His last supper. And Paul of Tarsus was 
guilty of recommending an immoral act when he recommended his disciple 
Timothy to "Drink no longer water but use a little wine." The trouble with 
your moral enthusiast is that when he starts, unless he is checked, he is apt 
to run ahead of the hounds. 

Only a few weeks ago while attending a Bible Class at a church, I was 
amazed to hear a prominent churchman and prohibitionist tell the class that 
"there was nothing that caused more harm than the pernicious heresy, 'the 
Sabbath was made for man and not man for the Sabbath'." I looked at the 
man in all astonishment, for this "pernicious heresy" was first uttered by 
Jesus of Nazareth who said: "The Sabbath was made for man, not man for 
the Sabbath." (4) 

The life and teaching of Jesus and the precepts of Paul do not constitute 
the moral law, but they are the highest evidence that we have of the moral 
law. This law existed long ere they came upon the earth and would have 
existed even though they had not lived, for the moral law is the law of nature. 

What I have set forth in the foregoing shows that the prohibitionist have 
made a religion of their propaganda and if we accept the religion of the 
prohibitionist and discard the religion of Jesus of Nazareth he has a right 
to do so, — it is his personal affair. But when he undertakes to write it in the 
Cpnstitution of the United States and seeks to coerce others into accepting 
it, then it becomes my personal affair, and I propose to resist. 

The history of the human mind teaches us that no sooner does a sect find 
itself in sufficient numbers to control the State, that they seek to make new 
converts to their creed, peacefully — if possible; and if they meet with op- 
position then to appeal to the swoird . 

No sooner did the followers of Mahomet find themselves master of Syria, 
than they — in obedience to an irresistible psychic law started forth to spread 
the doctrine of the Prophet over other lands by fire, and the sword. The 
Christian obeying the same psychic law proceeded to organize the Crusades 
in order to wrest the "Holy Sepulchre from the infidel and incidentally to 
bring the Orient under the domination of the Christian. The Saracen and 
the Christian, acting in obedience to the law of his nature, starting from 
a different angle, arrived at the same point. And so it is with other cults. 
The anarchist, the nihilist, the communist, the idealist, the bolshevist, and 
the prohibitionist— each have the same rallying cry; and that is that they are 
only prompted by altruistic motives, and desires only the good of their fel- 
lowman. "Lietus," they said, "have dominion over our fellowman and exer- 
cise arbitrary power over him and the power to regulate his personal con- 
duct and we will regenerate the world." So it is that altruism, or— the good 
only of others, — ^is the shibboleth of all those who want to usurp dominion over 
others. That the man who teaches, that the anarchist, the nihilist, the com- 
munist, the socialist, the bolshevist, or the prohibitionist, is exempt from the 
frailities common to human nature, is either a fool or he is a liar. Each one 
of these cults moving from the same base — egoism — and at a different angle 

(4.) Mark 227. 
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arrive at the same point— the right to exercise power and dominion over 
others. As to the idealist, your idealist is always one who believes in the 
ideal provided he furnishes the ideal and can use uncontrolled power to carry 
out his ideal, for idealism is only camouflage egoism and egotism. Por since 
the dawn of history there has only been one idealist who was free from the 
taint of egoism and egotism, and He was by the moral and religious leaders, 
whom we may aptly call the prohibHionist of Judea, nailed to a cross. Liet 
me not be understood as inimical to the religious spirit, as I am not so stupid 
as to seek to destroy that which is Indestructible for the religious instinct is 
as much a part of man's nature as his instinct for food and drink-— a theology 
there has always been and will always be. The nihilist and communist say 
that if they can use arbitrary power they will destroy the idea of religion and 
of God. You may destroy all the altars, temples and churches. in the world and 
the religious instinct would survive to find expression in some other form. 
There is something in man's nature that is only satisfied by the use of alcohol 
in the form of wine or some other fermented drink, and it was the existence 
of this appetite that prompted man to make use of the fermentation that he 
found in nature, as alcohol exists everywhere in nature. And although you 
destroy all the alcoholic liquors that may be made, yet the appetite would 
continue to exist, only to find satisfaction in some other form. 

The prohibitionist claims that by giving to the prohibitionist the power 
that they want, they will eliminate from man's nature this appetite. Just as 
the anarchist and nihilist claim that they will eliminate from man's nature 
the craving to come in touch with the infinite. And thus we see that each 
of these cults moving from a different angle, arrive at the same point — ^the 
right to usurp dominion over others, under the specious pretense that they 
would regenerate the world. 

Unless Omnipotence or the Congress of the United States has repealed the 
laws of nature, we may yet see the psychic force that prompted the Crusades 
prompting the prohibitionist when they have sained a mastery of the state, 
as they are doing, to start a crusade against otflier nations in order to force 
upon them their moral and religious propoganda. If I have not misread his- 
tory and psychology it would be well for the people of America to pause and 
seriously consider, — 

Whither are we Drifting. 



A Chinaman had to give evidence in a San 'Francisco court. He was asked 
how he would be sworn. His reply was: 

"Me no care; clack in saucer; kill im cock; blow but im machie; smell im 
book— allee samee." 

He was permitted to "smell im book." 



"Have you anything to offer the Court before sentence?" asked the Judge 
of a convicted man. 

"No; your Honor," replied the prisoner, ''my lawyer took my last cent." 
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ABSTRACT NEWS AND NOTES 



8TATB liBOISIiATION. 

The table below shows the dates on which different state legislatures 
will meet in 1921. In those States where "*" appears opposite the State 
title legislation is probable: 

Stato Legislatiures, 1921. 

Approximate Date 

Alaska March 7 

Arizona January 10 

^Arkansas " 10 

California " 3 

Coloradq •* 5 

Connecticut " 5 

Delaware • ■. . ** 4 

♦Plortda .^ Aprtl 5 

Georgia June 22 

Hawaii February 16 

Idaho January 3 

lUinois " 5 

•Indiana " 6 

♦Iowa " 10 

♦Kansas " 11 

Maine " 5 

Massachusetts " 5 

♦Michigan " 6 

Minnesota " 4 

♦Missouri " 6 

MonUna " 3 

Ncibraska " 4 

♦Nevada *' 17 

New Hampshire / " 5 

New Jersey •. ** 10 

New Mexico " 11 

New York " 6 

North Carolina " 5 

North 'DakoU " 4 

Ohio " 3 

♦Oklahoma " 4 

Oregon , " 10 

Pennsylyania " 4 

Porto Rico February 14 

Rhode Island January 4 

South Carolina " 11 

South Dakota " 4 
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Tennessee " 3 

♦Texas " 11 

Utah " 10 

Vermont " 5 

Washington " 10 

West Virginia " 12 

♦Wisconsin " 12 

Wyoming " 11 

The net earnings for 1920 of the Chicago Title and Trust Company 
were !|1,587,147, or at the rate of 11.98 per cent on the average capital 
employed. The return on the $7,000,000 of stock outstanding is 22.67 
per cent. 

The various title insurance companies operating in the United States 
during 1«920 show earnings over and above all expenses of $7,471,076.00, 
No one of the operating companies met^ losses of over 20 per cent of the 
premiums paid in. 

THE ENGLISH POLICY. 
The Lawyer and Banker is in receipt of a copy of a policy of 
Title Insurance issued by one of the best known Assurance companies 
in Great Britain. This company has offices in London, Belfast and Mel- 
bourne. The manager of the English branch advises that no standard 
form of policy is undertaken. The fee depends upon the risk and guar- 
anty desired. The form following is to be commended for its directness 
and simplicity. 

POLICY TO BE COMMENDED. 
Tlie Standard Trusts on the application of William Morris, 
through its governing board, have inspected the title to the following 

property 

and the same having been approved by the Solicitor of the aforesaid 
company, we hereby undertake, for the following premium, forty 
pounds and four shillings, first in hand paid, as follows, to- wit: 

The Standard Trust Company guarantees to William Morris, that 
his title to the real property above described is valid in him in fee 
simple and insures him against any loss by reason of any defects 
of title to or incumbrances on the premises other than those shown 
on Exhibit "A" atachM hereto. 

That the Standard Trusts will at its own cost defend the val- 
idity and priority of any lien, mortgage or incumbrance not shown 
on Exhibit "A." That it may and shall and will within sixty days 
of demand and proof of loss pay to the said William Morris the sum 
of one thonsnad pounds sterling in full of any loss suffered by reason 
of flaw or defect in said title and the Standard Trusts shall be sub- 
rogated to all the rights of the said William Morris to the extent of 
the said pasrment made by it in the performance of the obligation 
imposed by this policy. 

THB^ STANDARD TRUSTS. 

By (1«.8.) Chairman of Board. 

By (Lfcfi.) President. 

Attest (b.S.) Secretary. 
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BANKING AND TITLE DECISIONS 



DEE2D6— (U.S.C.C.A.W. Va.) A deed executed pursuant to a plan 
of grantor to divide his lands among his sons, conyeylng certain land to a 
son in consideration of his payment of stated sums to his sisters for which 
a lien was reserved, "to have and to hold the same during his natural life, 
and then to descend to the heirs of his body," with the right, however, to 
sell to either of his brothers or sisters, the grantor and wife then granting 
and relinquishing to grantee "all their right, title, and interest in the fore- 
going named lands, to have and to hold the same forever, upon the fulfill- 
ment of the contract and payment of the sums stipulated," held on pay« 
ment of the consideration named, to vest grantee with title in fee simple. 
— Maynard v. United Thacker Coal Co., 262 F. 478. 

DEEDS— (Miss.) In a father's suit to cancel a deed gift to his son, 
it was incumbent on the son to show the deed had been delivered before 
he could succeed in the litigation. — ^Lynch v. Lynch, 83 So. 807. 

DEEDS-«-(Ark.) To constitute delivery of a deed there must be an 
Intention to pass title immediately to the land conveyed, and that the 
grantor shall lose dominion over the deed. — ^Davis v. 'Davis, 218 S. W. 827. 

DEEDS — (Cal. App.) It is a legal prerequisite that the delivery of a 
deed must be accompanied with the intent that it shall become operative 
as such. — Shannon v. Aagaard, 188 P. 317. 

MORTGAGES— (•Mich.) A deed of trust in the nature of a mortgage 
could only take effect as such when the debt to be secured <by it was created 
as a binding contract to pay. — Parks v. Sherman, 176 N. W. 583. 

M:ORTGAGES^^(Idaho) A mortgage of a building with the appur- 
tenances covers the land upon which the building stands and which is 
necessary to its convenient and proper use. — ^Muckle v. Hill, 787 P. 943. 

MORTGAGES-~(Ariz.) When it is clearly shown that the intention 
of the parties to a transaction was to give security for a debt or obligation 
upon some particular property, however informally such intention may be 
expressed, equity will, in an appropriate proceeding, declare an equitable 
mortgage or lien to exist, and enforce it against the property in satisfac- 
tion of Uie debt or obligation. — Stephen v. Patterson, 188 P. 131. 

MORTGAGES — (Mo.) The effect to be given an instrument as a 
deed with option to repurchase, or a mortgage, is determined by the In- 
tention of the parties at the time of the transaction. — Carson v. Lee, 219 
S. W. 629. 

SPEdFIO PERFORMANCE— (Mich.) Equity should not decline to 
grant relief for either inadequacy of consideration ,or unfairness in the 
contract unless the facts Justify the conclusion that enforcement of the 
contract will operate as a fraud upon the right of the defendants. — Engle 
V. Engle. 176 N. W. 574. 

SPEdFIO PERFORMANCE — ^N. D. In order to be enforceable in 
equity, there must have been a clear mutual understanding, and a positive 
assent on both sides as to the terms of the contract; that is, a complete 
contract, finally concluded and agreed upon. — Pollak v. Roberts, 176 N. 
W. 967. 

SPECIFIC PERFORMANCE— (U. S. D. C. Iowa.) A court of equity 
will not decree specific performance of a contract lacking in mutuality of 
obligation. — Incorporated Town of Laurens, Iowa, v. Northern Iowa Gas 
ifc Blectric Co., 262 F. 712. 
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RELIABLE LAWYERS 

AT THE 
WASHINGTON, D. C. BAR 
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SPBCtALISTS IN DEPARTMENTAL LAW 



ISAAC B. HITT, ICaryland BmUding, U. 
8. CommiBsioner. Commitiioner of 
Deedi all States. Real Bstate, Sanity, 
Damacea, Merchant Marine, Army 
and Nary Affairs. 

WnxiAM Ii. STMONS, Attomey-at-Law, 
700 Tenth Street. Appears before 
Courts, Qoyernment Departments and 
Commissions. Special attention to 
Patents, Trade-Mark, Copyright and 
Corporation Causes. 



SAMUXI. HXBBIOK, Specialist in Pnblle 
Lands, Mining, BeclamatiOB» Indian 
Rights, U. S. Supreme Court, Wostory 
BuUding. 

PKBOT MBTZGBB, Lawyer, Qeneral 
Court Practice and U. S. Departments. 
PatenU and Trade-Marks. 1016 fif- 
teenth St.. N. W. 



PATENT LAWYERS 



ITATSON B. OOI^BMAN, Padflc Bldg., 
Patents and Patent Law. Attorneys 
haying clients who wish to patent In- 
▼entions are requested to write for full 
particulars and terms. Highest refer- 



0» 0, HINBS, Washington Loan and Trust 
Bldg., Patent and Trademark Attorney. 
Mrpm serrices in aeronautical, chem- 
ical, electrical and other technical 



RICHARD B. OWBN» 202 Owen Bldg., At- 
torney at Law and registered Patent 
Attorney, specializing in patent and 
trade mark practice before Patent Of- 
fice and Courts. 

IiACKT * IiACBT, Springer Bldg, 6S0 V 
St, N. W., United SUtes and Foreign 
Patents. Patent Practice ezduslydy. 



Certified^ Chartered & Public Accountants 

We eepectelly recommend to AMorneys and Bankers whe hare use for 
reliable acconataats these aamed below. laTeetlgatleae, the lasftalliag of 
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CANADA. 

KTINDSOR, ONT Dadson, Fitsgerald * Co., Arthur 8. Fltagerald, C A. 

Huron A Brie Bldg. 

MABTI«AND. 

BALTIMORB Bartels * Spaiaer, 700 BquiUble Building. Income Tax, 
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BOSTON CooBn- * MarWa Co., 78 Tremont Street. 

MICHIGAN. 

DBTROIT Smith, McKay * Co., 8M Ford Bldg. 

MINNBSOTA. 

DULUTH Jaaies S. Matftoeoa, C. P. A., 701 Alworth Building 

OHIO. 

CLBTBLAND Card, Palmer * Sibblsoa, Guardian Bldg., Tax Consultants. 

Federal Tax Inyestigation.. 
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IT A LEX SCRIPT A EST 



When I hear any man talk of an unalterable 
law, the only effect it produces on me is to con' 
ttince me I have met an unalterable fool. 



Ours is not a one-man governntient in any sense or relation. It is 
upon the collective wisdom, honesty and efficiency of its entire official 
personnel that a national administration must depend for highest success. 
No President, whatever otherwise may be his ability, or however exalted 
his intentions and desires, can hope to crown his administration with 
highest public satisfaction if he has failed, in the exercise of his ap- 
pointive power, to put the right man in the right place. A commander- 
in-chief of a militaiy campaign, whatever may be his own ability, must 
depend for victory upon the fitness of his subordinate officers. 
Consequently, in looking to the success of his administration, it is 
impossible for any President to exaggerate the importance of wisdom and 
caution in the exercise of his appointive power. 

A proper discharge of the immediate duties and responsibilities of 
the Presidential office ts enough to tax the mentality, time and energy 
of the greatest President. This fact, the man most fit for the Presidency 
will fully realize, and with an eye single to the fitness of the appointee, 
proceed to fill all offices subsidiary and assistant to the success of his 
administration with the fittest material the country affords ; surrounding 
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himself by an immediate official family whose members, as far as possible 
are his equals or even superiors in knowledge, experience and ability. 

In other words, an ideal man as President is one who effaces all 
personal vanity or egotism by an absorbing ambition to make his ad- 
ministration a success, honor and blessing to his country, and who is 
wisely convinced that the surest means to such end is to exhaust every 
possibility at his hands to man his administration from top to bottom 
with the fittest material the nation affords. 

And we, as a self-governed people, surely have the right to demand 
that 6ur government be administered according to the highest efficiency, 
wisdom and ability to be found among us. 



The world seems gone mad. Crimes on the part of the poorer 
classes are punished by the severest penalties. Contempt for law and 
order on the part of the rich and those in authority is everywhere 
apparent. A poor devil of a foreigner holds up a grocery store, is 
caught, convicted, and sentenced to fifteen years; while a Mayer and 
other officials of a Western metropolis, kidnap a street car magnate, 
elude the solemn injunction of a court of competent jurisdiction, station 
a policeman in front of the house of every resident judge to prevent 
court action and violate the law of the land because it suits their fancy. 
Is this last a lesson to the ignorant in good citizenship? Are our laws 
made for rich and poor alike to be respected by all ? 



Are the Blue Laws of today as effective as they were in the beginning 
of the i8th Century? Does prohibition prohibit? Would not laws 
abolishing the retail sale of intoxicants by the glass — ^the wiping out of 
the saloon — ^be more effective ? 

The most amazing thing about the threatened Blue Sunday is the 
price its promoters are prepared to pay for it. The International 
Reform Bureau (engaging title!) will spend a million dollars during 
the next three years in "so amending the Federal Constitution that the 
United States will be designated a Christian nation." 



Nothing like business methods! If we can commercialize vice, 
why not commercialize virtue? No true American believes that there 
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IS anything his money cannot buy. He standi ready to bargain with the 
legislature and with the Almighty, and he will pay a heavy price for 
the kind of goodness he desires. It would ill become Heaven or our 
lawmakers to refuse to sell. 

How much did the original Blue Sunday cost our Puritan forbears? 
Only the price of town stocks and a whipping post. The will of the 
people asserted itself because the heart of the people desired that stern 
observance. It was not imposed upon them, and it was certainly not 
bought and sold. For that matter, nobody paid the original Christians 
for being "designated" as Christian. They paid with their lives for 
the privilege. 

The next three years will be an open season for sanctity. It has 
been listed as marketable stock, and so long as bidding is brisk, prices 
can be kept up. But a million dollars seems a good deal to pay for a 
Blue Sunday which its purchasers buy only to give away, and which its 
recipients don't want. If Congress holds it at that preposterous figure, 
C ongress is a moral profiteer. 

♦ ♦ ♦ 

Ohio has busted forth with a lady judge to act as chaperon for 
mixed juries. Like all other institutions the law will have a Ladies' 
day. After this, when the Pinks look for the woman in the case, they 
will find her right in the jiuy box slapping a verdict on a pound of 
chocolates. Or up in the judge's pavilion powdering her judicial look. 

sk sk « 

There will soon be frail judges, lingerie juries and flapper criminals. 
Man will be crowded right out of the crime wave, which v)ill be intensely 
marcelled. 

Hi Hi n^ 

The supreme court will be a beauty parlor. Blackstone will be 

rewritten by Victor Herbert in High C so the soprano lawyers can dole 

out justice. Justice will be tempered with gossip and mercy with 

caramels. 

« « sk 

The innocent shall suffer with the guilty and without them. 

« sk « 

New verdicts will be handed down by the unfair sex. Justifiable 
bigamy. Premeditated alimony. Accidental honesty. He who seeks 
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justice must come into equity witii manicured hands. The Love Pirate 

will have a stout chance trying to vampirize a jury of twelve business 

rivals in the jury box. 

« « sk 

Justice is a blindfolded woman in a Mother Hubbard wrapper, 
carrying an Indian&polis household scales in one hand and some kitchen 
cutlery in the other. Visitors' Day will be a big event when the bigamist 
stands before a jury of the superior sex. Heretofore, bigamists have 
been humanely sentenced to a life of indolence in a bachelor cell. Now, 
he. will have to serve out his sentence with his forty wives and let them 
surround his weekly pay envelope like minnows snapping at wet bread. 

« ♦ ♦• 

The crowning hour of justice will be reached when the Lady-Next- 
Door stands before a jury of her neighboresses. Oiarge, compounding 
a delicatessen felony by cooking a hot meal for her husband on Saturday 
night. The co-ed jury will retire to the gossip chamber and come out 
with a verdict of twelve new secrets. 

« « ♦ 

It is no more than correct that women should be entitled to share 

the mistakes of justice. The courts have been stag affairs for centuries, 

and woman has suffered in silence. Any woman who is condemned to 

silence suffers. 

♦ ♦ ♦ 

Against a jury and judge of ladies, the vamp criminal has a future 
like a bar room license. The ankle loses its argument, the dimple its 
powerful oratory, and the silk stocking its logic. 



An Ohio judge has announced a new principle in the way of 
jurisprudence. He says women have a right to tiie protection of their 
ankles. 

This matter was brought to judical attention when some three weeks 
ago Springfield, Ohio, putting in force the letter of the nineteenth amend- 
ment, called women for jury duty. As jurors some of the fair sex 
were found worthy and, after selection,, those chosen were instructed 
to enter the jury box and harken to the evidence and the law as expound- 
ed by the courj. 

It was, however, quickly discovered that the jury box was not 
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contructed to harmonize with the current styles as dictated by Paris and 
as only slightly attenuated by the more shrinking femininity of the Land 
of the Free. The jury box was a box in name only and the court soon 
began to notice that the courtroom assembly, from the court crier to 
the prisoner at the bar, was growing distrait and giving little heed to 
the progress of the trial. He next beheld several fair members of the 
jury blushing, as. in the days of our grandmothers. Then, by following 
the general slant of the courtroom's eyes, the court beheld ! 

It seems scarcely consistent with judical dignity to describe what 
it was he beheld, but it is enough to say that orders were given, and 
after court adjourned upholterers with tapestry and brass headed tacks 
were busy draping and fastening. 

Next morning when the court assembled and the jurors took their 
places a neat curtain surrounded the jury box, rising eighteen inches 
from the floor and cutting from cruel scrutiny the sector that had caused 
the inconvenience of the day before. One young jurorette, wearing a 
nifty blue velveteen suit and a pair of those open-work hose guaranteed 
silk all the way to the top, was seen to bite her lip with just a trace of 
suppressed petulancy at sight of the ankle curtain; but then you know 
those things cost from "$5 a pair and up !" as the merchants say in their 
advertisements. 
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NATURE AND CHARACTERISTICS 
OF TITLE INSURANCE 



(By F. C. Hadcnuin of the Seattle, Washington, Bar.) 



(Continued from February number.) 
In Foehrenbach v. German-American Title and Trust Company, 
(217 Pa St. 331, 66 Atl. 561, 118 A. S. R. 916, 12 L. R. A. N. S. 465,) 
the court said : 

"Title insurance is not mere guesswork nor is it a wager. It is based 
upon careful examination of the muniments of title, and the exercise of Judg- 
ment by skilled conyeyan*cers. The quality of a title is a matter of opinion, as 
to which even men learned in the law of real estate may differ. A policy 
of title insurance means the** opinion of the company which issues it, as to 
the validity of the title, backed by an agiceenient to make that opinion good, 
in case it should be mistaken and loss should result in consequence to the 
insured. * * * It must be borne in mind that the real subject of insur- 
ance is not the concrete thing, but the interest which the one to be indemni- 
fied has in the concrete thing." When an applicant applies to an insurance 
company for & policy covering a fee title to a particular estate or interest, 
it is "for the comj^any then, to examine the evidence of his title, and to say 
whethidr or not it would assume the risk of making good to him the injury 
which would result, in case his claim of title to the entire interest should 
prove defective." And when a policy is issued insuring the title, the company 
thereby says to the insured, "'You are, in our Judgment, the owner in fee 
of the entire interest in this property and 1^ will back our opinion by agree- 
ing to hold you harmless, up to the amount of the policy, in case for any rea- 
son our Judgment in this respect should prove to be mistaken.' The risks of 
title insurance end, where the risks of other kinds of insurance begin. Title 
insurance is designed to protect the insured, and save him harmless from 
any loss arising through defects, liens or incumbrances that may be in 
existence, affecting the title when the policy is issued. It does not protect 
against any claims arising after the issuance of the policy. * * * . 

"Insurance carries with it the idea of protection against some risk. If 
there were no risk, there would be no qause for insurance. The underlying 
principle of insurance is the contribution of small sums by a large number 
of insured, to a cpnunon fund from which to indemnify those who actually 
suffer the loss, which might have fallen upon any of them/' 

These excerpts afford subject matter for consideration and am- 
plification. 

Risk essential. — ^The business of property insurance h^s developed 
to meet the various perils or risks to which man is exposed with respect 
to his property. The existence of some peril as a consequence of which 
a loss or damage js to be apprehended, is essential to a contract of prop- 
erty insurance. A risk is of the very essence of an insurance contract 
without the existence of which a contract cannot be one of insurance. 
"If there were no risk there would be no cause for insurance.'' 
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Indemnity essential. — Indemnity— compensation for a loss — ^is an- 
other essential elenlent of property insurance. It is the fundamental 
principle that lies at the basis of title insurance just as it underlies every 
insurance, with respect to property. Insurance is a contract to assttae 
a risk and to indemnify for a loss. By title insurance the insurer as- 
sumes a risk in title to property from which loss is to be apprehended, 
and agrees to compensate the insured for any loss he may suffer by 
reason of the risk assumed, in the manner and subject to the conditions 
agreed upon. 

Insurance protects the person. — Property insurance is spoken of in 
common parlance as "insurance of property." An insurance does not, 
however, insure the thing or subject matter the insured is interested in. 
It protects the person insured with respect to his interest in the 
thing. It attaches to the interest of the insured and not to the property. 
In an early and frequently quoted decision, Lord Hardwicke said : "To 
whom, or for what loss, are the insurers to make satisfaction? Why, to 
the person insured, and for the loss he may have sustained ; for it cannot 
properly be called 'insuring the thing,' for there is no possibility of doing 
it. It therefore must mean insuring the person from damage." (Sad- 
Icrs Co. vs. Badcock, 2 Atk 554). So a title insurance does, not insure 
a tract of land or title thereto, but a person with respect to his interest 
in the land. It insures him against loss by reason of some risk in his 
title, which, in the nature of a defect or an incumbrance, may cloud or 
invalidate it, that is diminish or deprive him of his interest or estate 
in the land. As said by the court in the above quoted case: "It must be 
borne in mind that the real subject of insurance is not the concrete thing, 
but thfe interest which the one to be indemnified has in the concrete 
thing." 

Title policy an opinion. — ^The recording system provides for the 
recordation of the muniments or written evidences of title to property. 
It is not, therefore, a system that operates to determine the status of a 
title. Title can be ascertained only by an examination of the evidences 
thereof and of the matters that create charges thereon. Title is also 
created or affected by matters not of record. Without adjudication 
thereof title is a matter of opinion, whether the statement thereof is 
given by a lawyer, a layman, or a title insurance company. The title 
policy of the latter is in effect its opinion of title, with an express cove- 
nant of indemnity and with such conditions and special agreements as 
it attaches thereto. 
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An opinion of title whether it be that of a lawyer founded upon 
his personal investigation with respect to the title or upon an abstract 
made by an abstracter, or in the form of a simple certificate, or of a 
guaranteed certificate, or of a title policy, is not necessarily based upon 
consideration of all matters that affect the title. Quite usually an 
opinion or certificate, is based upon and limited to a search or considera- 
tion of certain evidences of title, i. e., certain records, and the risks 
involved in the giving of the opinion or the making of the certificate 
are thereby restricted. Likewise the extent of the searches and in- 
vestigations with respect to titles made by title companies vary, and in 
consequence the risks assumed are accordingly unlimited or restricted 
as the case may be. Two decisions may be quoted as illustrating this 
point. 

In one case the cpmpany covenanted "to indemnify and insure" 
from all loss or damage not exceeding a specified amount which the 
assured should sustain by reason of defects in or liens or incumbrances 
on the title to a certain specified estate or interest, excepting however, 
tenure of present occupants and instruments, liens, incumbrances, 
judicial proceedings, and pending suits not shown by the public records, 
atid secret trusts known to the assured and not disclosed to the com- 
pany. By this policy the company was held to have insured the record 
title only. The court in this case said : "Necessarily the record title is 
all that a title insurance company, can safely or judicially insure. While 
the title to real property may be disclosed by the record to be in one per- 
son, it may, in fact, be in another through adverse possession, or in one 
in occupation of the property under an unrecorded conveyance. It is 
the possibility of the existence of these conditions as to the title which 
an insurance company provides against by insuring the record title and 
none other." Bothin v. California Title Insurance and Trust Company, 
153 Cal 718, 96 Pac. 500. So the policy in this case was 
held not to cover, the claim of one in adverse possession of part of the 
premises. 

On the other hand in another case wherein the court considered 
and compared the merits and effects of title insurance and "complete 
searches" (meaning no doubt what are ordinarily called abstracts), 
the court said that by their policies the liability of the insurance com- 
panies "extends to defects of title and to the existence of any incum- 
brance, whether discoverable or not by the most thorough and complete 
searches, provided only that any judgment adverse to the title shall be 
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pronounced, under the conditions named, by any competent court. The 
investigation of title to and incumbrance of lands by these companies 
must, therefore, in order to protect them against possible loss, reach 
to facts beyond the range of searches (i. e. of records), however com- 
plete^ such as the existence of easements, which do not depend upon 
express grants, the ntunerous conditions and circumstances constituting 
title or incumbrance arising from adverse possession of parties not of 
record, and to many like matters, easily conceivable, which complete 
searches might not disclose, but which might be sufficient to cast a 
cloud upon the titles, and effect more or less seriously their market 
values, — 3. cloud sufficient, perhaps, to deter a bona fide purchaser from 
buying and cause him to reject the title because of it." And it was 
further said, "the protection from the consequences of undiscovered de- 
fects which the broad terms of the policies" afforded gave the policies 
additional values. Giltinan v. Lehman, 65 N. J. L. 668, 48 Atl. 540, New 
Jersey, 1901. To say, therefore, as said in the former case above cited 
that "necessarily the record title is all that a title insurance company can 
safely or judicially insure," is not unqualifiedly true as the latter case 
indicates. The examination of a title can be as exhaustive and the risks 
incident thereto be assumed, to the fullest extent any demand and ade- 
quate compensation therefor justifies. In the case last cited the in- 
vestigation would cover the actual possession of the premises as to the 
whole and every part thereof, which the investigation in the former 
case did not include, and liability therefore would be assumed. Adverse 
possession would in consequence be a risk assumed. 

A title insurance being based upon an examination of the title it 
is not guesswork. It is informative. The insured is advised by a policy 
of the status of the title to the estate or interst in and to the particular 
tract of land therein described. In that a title policy is informative it 
differs from other insurance policies. 

One dealing with real property is under the necessity of informing 
himself as to the conditions of the title thereto. He is charged with 
knowledge of all the facts an examination of the title would disclose. 
Under the title insurance system an insurance company undertakes to 
make the necessary examination for and on behalf of the person to be 
insured. A policy issued to him informs him of the matters he must 
know. As in an opinion of title, matters that are valid burdens upon 
the title, such as easements, building restrictions, mortgages, leases, 
taxes, etc., will be set out for the information of the interested party. 
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so in a policy such matters will be set forth as "exceptions." The char- 
acteristic of title insurance in being an opinion with express provision 
for indemnity is recognized in the Foehrenbach case first above cited. 
Foehrenbach believed himself the owner in fee of certain land under 
the will of his mother. He applied to the defendant insurance com- 
pany for a policy insuring him with respect to his title to such estate. 
The company examined the muniments or evidences of his title, and 
was of the opinion he had title as claimed, and accordingly issued its 
policy insuring him against defects, unmarketability, liens and incum- 
brances. Some years later in a judicial proceeding it was adjudged that 
the will of his mother did not confer upon him an estate in fee, but that 
he was only possessed of a half interest in the premises. For the loss 
of the half interest the insurance company was held liable. It was in 
this (M>nnection that the court spoke of the company as saying by its 
policy: "You are in our judgment the owner in fee of the entire inter- 
est in this property, and we will back our opinion by agreeing to hold 
} ou harmless, up to the amount of the policy, in case for any reason 
our judgment in this respect should prove to be mistaken." 

A comparatively recent decision in New York also supports the 
view I have b^en expressing. It is that of the Court of Appeals in the 
case of Empire Development Co., vs. Title Guarantee and Trust Co., 
225 N. Y., 53, 121 N. E. 468, reversing the decision of the Supreme 
Court, Appellate Division, in the same entitled cause, reported in 171 
App. Div. 116, 157 N. Y. Supp. 68. In this case a sale of the premises 
had been made by the terms of which the purchaser was to assume and 
pay all assessments levied upon the premises after a certain date. At the 
time the contract was entered into, certain proceedings were pending 
for opening an avenue which ran through the premises. Before the 
deed was executed, these proceedings resulted in assessments on the 
premises for the improvement, which were duly confirmed and became 
liens on the premises. The insurance of the owner subsequently issued 
contained no mention or exception of these assessments, the insured 
knew of the proceedings. He paid the assessments and brought suit to 
recover the amount so paid. It was contended by the insurance 
company that, as the insured knew of the proceeding, and had assumed 
and agreed to pay all assessments levied after a certain date of which 
that in question was one, the insured in paying it had only done what 
he had agreed and was obligated to do, and thereby had suffered no 
loss and was entitled to no recovery. This view was sustained by the 
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Appellate Division, but the decision of this court was reversed by the 
Court of Appeals. The latter court said : 

"The policy of insurance was executed and delivered to the plaintiffs 
after July 18, 1907. It was dated April 4, 1907, the time when the title was 
closed and the deed taken. The assessments became liens on February 27th. 
They were paid by the plaintiffs on April 20th. Concededly the issuance of 
this policy was part of the transaction relating to the purchase of the prop- 
erty. In pursuance to the arrangement made between the parties the policy 
insured the plaintiffs against loss or damage which the insured should sus- 
tain by reason of any defect or defects of title affecting the premises or affect- 
ing the interest of the insured therein or by reason of the unmarketability 
of the title insured or by reason of liens or incumbrances charging the same 
at the date of the policy. 

"The theory of the Appellate Division was that the contract of sale made 
on February 13, 1907, provided that the premises were to be taken subject to 
all assessments which became a lien on the premises after December 14, 1906. 
This assessment became a lien after that date. The plaintiffs in their con- 
tract had agreed to pa^it Therefore, when they in fact paid it, they suffered 
no loss or damage. They did simply what they had agreed to do. The policy 
of insurance was an indemnity policy insuring them against loss or damage; 
and if they sustained none, as they did not in this case, there can be no 
recovery under it. 

"This conclusion raises the interesting and important question as to the 
nature of the usual contract for title insurance. * * * . 

"We have already quoted the language of the policy. As the statute per- 
mitted, the owners are insured against loss by reason of defective title to or an 
incumbrance upon their property. The policy itself defines what shall con- 
stitute a loss. It arises where the insured has been evicted under a Judg- 
ment of a competent court; where in such court the 'existence of a lien or 
incumbrance has been declared; where, on a sale, the property proves to be 
unmarketable; or where, because of some defect, a mortgage loan has failed. 
The plaintiffs came precisely within one of these provisions. In a competent 
court the existence and lien of these assessments has been declared. Because 
under their contract the plaintiffs are compelled to pay them their loss is 
no less. * * * Fai^ire to keep what a man has or thinks he has is a loss. 
What the word means is to be measured by the standard accepted between 
the parties. As a help to our decision we must examine the purpose and 
object of the contract. To a layman a search is a mystery and the various 
pitfalls that may beset his title are dreaded, but unknown. To avoid a pos- 
sible claim against him, to obviate the need and expense of professional ad- 
vice, and the uncertainty that sometimes results even after it has been ob- 
tained, is the very purpose for which the owner seeks insurance. To say 
that when a defect subsequently develops he has lost nothing and, therefore, 
can recover nothing, is to misinterpret the intention both of the insured and 
the insurer. In no sense is the contract ^ mere wager. Such a contract so 
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made and understood by the parties should be enforced. A decision to the 
contrary would very materially diminish the business now carried on by 
title insurance corporations. Further, this is the interpretation which the 
parties themselves have placed upon the contract. The schedule of exceptions 
refers to a purchase— money mortgage executed by on^ of the plaintiffs; a 
reference not necessary if the construction given by the Appellate Division is 
to prevail. We think also that the conclusion we have reached is that gen- 
erally accepted in practical businesi^. * * * It seems to be assumed that 
loss or damage would be received when, because of a defect in the title, the 
insured was bound to pay something to make it good. That is the present 
risk inseparable to every contract of insurance. 

"If this be the general rule, it governs the case before us. The con- 
tract of February 13th, provided that the plaintiffs should take the property 
subject to all assessments which became a lien after December 14, 1916. They 
knew of the proceedings pending as to the assessments in question, and they 
knew when title passed and the policy was dated that the lien had been per- 
fected. Yet it might be vacated or reduced. The proceedings might be with- 
out Jurisdiction or void. Against the payment of these liens they had, the 
right to secure themselves. The result reached by the Appellate Division 
cannot be sustained except upon the theory adopted by that court, and that 
theory is dependent upon its meaning of the word 'loss;' for mere knowledge 
of a defect by the insuring owner would not constitute a defense. A title in- 
surance policy is much in the nature of a covenant of indemnity or of a 
convenant against incumbrances. Here we have held that knowledge is im- 
material. We see no reason for applying a different rule as to such a policy." 

The opinion, then, of a title insurance company as expressed by a 
policy fixes a status or standard of title, and the company's liability. If 
by reason of some n^atter, a defect, lien or incumbrance, not noted or 
excepted in the policy, that status or standard of title is incorrect, and 
the estate or interest of the insured is non-existent, diminished or lost, 
the company must compensate therefor. 

Beginning of risk. — "The risks of title insurance end, where the 
risks of other insurance begin. Title insurance is designed to protect the 
insured, and save him harmless from any loss arising though defects, 
liens or incumbrances that may be in existence, affecting the title when 
the policy is issued. It does not protect against any claim arising after 
the issuance of the policy." In another case the court considering this 
characteristic said that, as to property insurance other than title, such as 
fire insurance," the indemnity is against loss which may occur at some 
time in the future during the life of the policy, and the contract serves 
as a protection to the policy holder during that time. In the title in- 
surance the situation is the same, save that the loss suffered must arise 
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from some defect" or risk '*in the title existing at the time of or be- 
fore the policy was issued, and is subsequently successfully asserted to 
the damage of the policy holder. So that, substantially, the indemnity 
in either case is against future loss or damage; the loss arising in the 
one case from the happening of a future event, and in the other from 
a loss subsequent to the date of the policy by reason of the successful 
assertion of an adverse title or interest * * * which existed at the 
time or before the contract was made." (State v. Minnesota Title In- 
surance and Trust Co., 104 Minn. 447, 116 N. W. 944, 124 Amer. St. 
Rep. 944, 19 L. R. A. N. S. 639.) 

The date of policy fixes a status of title for the purpose of the in- 
surance. It is the title to an estate or interest of the insured in a 
certain parcel of real estate, in the condition it is at such time, that 
is the subject matter of the policy. The existence or non-existence of 
such person's estate or interest and its status or condition, are depend- 
ent upon preceding facts or events, and their sufficiency and effect. It 
is with reference to such facts and events and their sufficiency and effect 
that risks exist, which title insurance assumes. 

The risk is not necessarily in actual existence when the policy is- 
sued, however. There may be at that time an inchoate right which 
some subsequent fact or event may bring into actual existence, and as 
of a date prior to that of the policy. Such, for example, as a mechanic's 
lien, which, by the laws of some states, when filed, relates back and at- 
taches to the property as of the date of the ccwnmencement of the work, 
which may have been prior to the issuance of a policy of title insurance 
of property. For a Ipss thereby occasioned the insuring company would 
be liable under its policy, unless exception be made of such risk therein. 
(Continued in next number). 
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A LAWYER'S "TOOLS OF TRADE" 

By James M. Kerr, Author of Leading Law Text-books. (1) 

The lawyer, like the mechanic^, has his "tools of trade." The mechanic's 
tools of trade are the various implements or articles of different and various 
device, lathes and machinery, each adapted to, and appropriate to, the accom- 
plishment of a particular purpose, or to serve a particular want. With the 
lawyer, his "tools of trade" are the law-books upon his shelves, and upon the 
shelves of the public law library. These tools of trade, like the mechanic's 
tools of trade, are of different kinds and devices; each adapted to the accom- 
plishment of a different purpose, suitable to the attainment of a different end. 
The lawyer's tools of trade comprise: 

I. Reports of the Decisions of the Courts of Last Resort in the various 
Jurisdictions; 

II. Digests of these Reports; 

III. Cyclopedias — whether of the entire body of the law or of branches 
thereof; 

IV. Selected and Annotated Cases; and 

v. ^ Text-Books, treating of the various branches of the law. 

I. Reports of Decisions. — ^The great fountain-head from which the lawyer 
draws — under the present mis-conceived "case system" — ^the blind worship of 
"precedent," whether right or wrong — consists of the first class above enum- 
erated, the Reports of decisions of Courts of Last Resort in the various 
Jurisdictions. These Reports are the "gold mine" in which the industrious 
practitioner labors for the "discovery" of the "case" which is "on all-fours" 
with the one in hand, and which is likely to aid him in his cause — if he can 
only find that "case." 

As the gold ore, dug from the bowels of the earth, is not "dollars" — ^it 
requires to be ""milled" before it passes current as money; is merely the sub- 
stance out of which money, is made — so in the "legal gold mine" the decisions 
of the court are not the law; they are merely instances of the application — 
whether wise or otherwise — of the general fundamental principles (which are 
the law) underlying and governing each individual cause, ruling and con- 
trolling the different and various causes of action coming before the courts. 
In the real gold mine, the precious ore is known to be located In abundance; 
but the methods used and the plans of working pursued, the machinery and 
means employed, determine the success or failure of the out-put. Then, again, 
there is an abundance of "fool's gold," iron pyrites, and other deluding sub- 
stances with mineral properties, which enhearten the inexperienced "miner," 
lead him on to do much useless work, raise high hopes of a fortune within 
grasp, and — turn to dross in the refining process. The lawyer's gold mine is 
filled with this same deluding "fool's gold." 

As in Nature's gold mine, so in the gold mine of the law. Experience 
must be acquired to distiguish the false from the true — ^for "it is not all gold 
that glitters" in the legal world, any more than in the realm of metals. 
Proper methods of "working" must be adopted, the right "tool" used, to 
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secure the desired result—success in law suits. A carpenter with a handsaw 
and a Jack-knife can put up a window casing, and the like; but the Job is 
much better done, more artistic and satisfactory all around, where he uses, 
in addition, a chisel, a plane, a square, and the like; without them the accom- 
plished task is but a "Jack-knife Job," at best. 

The attorney who aspires to rise above a mere "cross-roads lawyer," or a 
"red-cow case" lawyer; who is ambitious to win causes, clients, fame, and 
riches, cannot remain of the Jack-knife variety. To climb above the mediocre, 
the lawyer must know his "tools" as intimately as the skillful mechanic, under- 
stand what they are intended to accomplish, what each one is best fitted for, 
and learn how to use them deftly and skillfully. In short, he must become 
expert in his "mechanical" line, and provide himself with the appropriate and 
the best tools. 

The "gold mine of the lawyer" is like the gold mine of the miner — profuse 
and diffused, without sign or "key" as to the location of the ore sought; that 
is, in the body of the reports themselves, which constitute the lawyer's "mine." 
As the gold-searcher cannot dig up and disembowel the entire earth to come at 
the coveted ore, neither can the lawyer — even if he were blessed with the long- 
evity of the patriarchs of the Methuselah Tribe, and attained to the youthful 
age of 969 years (2) — delve through and disembowel the immense "mine" of 
the Reports of DeclsionB; cannot do this on even a single topic or narrow ques- 
tion — the "mine" is too extensive and the matter too diffused to permit of the 
accomplishment of such an undertaking. To add to this difficulty, the volume 
of output of the Judicial grind is something enormous and appalling. 

When Chancellor Kent wrote his memorable Commentaries, In 1826, he 
estimated the number of English Reports of Decisions (excluding Admiralty, 
Election and Settlement Cases, and the Irish Reports) at 365 volumes, and the 
American Reports of Decisions, Digests and Text-Books, at approximately 200 
volumes, or 565 volumes in all that he was required to handle and master to 
write that treatise. In 1831, while filling the chair of the Dean Professorship 
in the Harvard Law School, Mr. Justice Story complained of the number of 
Law Reports. At that time the number of American Law Reports was 
estimated at 536 volumes. In 1845 the number had increased to 1,608 
American and English Law Reports. At the beginning of 1882, there were 
2,944 volumes of American Law Reports, state and federal, and 1,433 volumes 
of English Law Reports — excluding the duplicate, series; or in all, American 
and English, 4,377 volumes. Adding the Irish, Scotch and British Colonial 
Law Reports, the number of volumes was brought up to 5,232. In 1916, the 
number of volumes of English, Irish, Scotch and British Colonial Law Reports 
was 6,836, and the American Law Reports, state and federal, were 9,621, or 
16,475 in all. In addition to these volumes. In America, were the Selected 
and Annotated Cases series, comprising 914 volumes, and the West Reporter 
Sirstem, comprising 1,015 volumes, making a grand total of 18,386 volumes to 
be examined by the practicing attorney to find or "discover" the case in 
point — practicing under the "case system." 

The enormous increase, in geometrical proportion almost, of the reported 
decisions, is an ever-present evil oppressing the profession — ^much like the 

(2.) Oen. ▼. 27. 
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Old Man of the Sea about the neck of Sinbad the Sailor— and a matter regard- 
ing which the American Bar Association declared, six years ago, in discussing 
the situation, "a burden for which some relief must be found." Yet, as long 
as the opinions of courts, or "decisions," are a part of the law of the state 
in which the opinion is given or decision rendered, they must be made 
accessible to lawyers advising clients and conducting causes, as well as to the 
Judges and other public officers charged with the administration of the law; 
because, as Lord Bacon puts it, these "judgments are anchors of the law, as 
the laws are the anchors of the state." 

The burden, yes the rapidly ever-increasing burden, of reported cases is 
unnecessarily s voluminous. A very small percentage of the "decisions" in 
reality "decide" anything, other than the controversy between litigants — ^and 
should not encumber the printed pages of the Reports; involve no new principle 
of law, and contain no new application of an old one. Another thing adding 
to the multiplicity and burdensomeness of the Reported Decisions is the 
needless verbosity of many Judges in writing opinions. In every cause coming 
before a court of last resort there is always one point, or possibly two points, 
which are paramount and control the decision in the cause, and this one point, 
or two points, necessitating an affirmance or a reversal of the cause, is all that 
the opinion should discuss. It is not the province of the court, and it should 
not be made the duty of the court by constitutional or statutory provision, to 
answer all the legal conundrums an ingenious attorney may be able to inject 
into the trial of the cause, where there is one out-standing principle which 
must rule the determination of that cause. Neither should a Judge writing 
an opinion in a cause be required to discuss and dispose of all the "points" 
made by counsel taking a "drag-net appeal," in the fond hope that the court 
may find some "peg" which he does not know of, on which to hang a reversal. 
Neither should the Judge be required to, or attempt to, discuss and decide all 
the points made by attorneys on either side on an appeal, where any of those 
points are not material and controlling in the decision arrived at by the 
court in the cause. Any discussion of such "points" is a useless waste of 
time of the court and but encumbers the pages of the report; lor any decision 
on such "points" useless to the determination arrived at by the court, is but 
dictum at best. 

As a concrete illustration of the point made in the preceding paragraph, 
take an unusually well-written opinion by the Supreme Court of Iowa 
recently handed down (3). The case was an application for a mandamus to 
compel a board of education to deliver to the petitioner a certificate of 
graduation and grades made, which certificate would entitle the holder either 
(a) to a certificate to teach in the public schools, or (b) to enter the state 
university. The applicant had regularly attended the school for the prescribed 
four-year-term; had successfully passed all the examinations and made all the 
required grades; on the final examination was awarded a certificate of gradua- 
tion, and the date of the graduation exercises fixed. Thereafter the board 
of education of the school made a verbal order that all the graduating pupils 
should wear caps and gowns during the graduating exercises, and thereupon 
procured and had fumigated some second-hand caps and gowns for the use 

(3.) Valentin© t. Independent School District of Casey (la), « A L. R. 1525, 174, 
N. W. 344. 
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o£ the graduating pupils. All the pupils in the graduating class, with the 
exception of three, refused to wear the caps and gowns, on being advis^ by 
the health physician that they were liable to contract contagous diseases 
from wearing them. The board of education refused to deliver to the pupils 
not wearing caps and gowns certificates of graduation. The case as made 
consisted of two points: (c) Did the board of education act within its powers 
in making the verbal order, and if so did a disobedience of that order Justify 
the board in withholding a certificate of graduation and grades made, and (d) 
Were the records kept of the school attendance, examinations and grades 
made by pupils, records of the district or the private property of the instructors 
making them, or of the superintendent of the school. In the view the court 
took of the first point the cause was fully determined and the petitioner's 
right to a writ of mandamus fully established. The second, though important 
in and of itself, became immaterial In that case, and could well have stood 
over for discussion and determination until the arising of a cause in which 
it was the controlling factor in the action. To dispose of the first and con- 
trolling point in the case requires less than three columns of the North- 
western Reporter, while more than six columns are devoted to the second 
point, which was not at all necessary to the decision of the cause and awarding 
of the relief prayed; namely, the determination by the court that even though 
the board of education had acted within its power in making the verbal cap- 
and-gown order, the penalty attached for the disobedience of the order was 
harsh and unreasonable, and the action of the board arbitrary. While the 
second point was raised in the argument in favor of sustaining the ruling by 
the lower court, which sustained a demurrer filed to the petition, and what is 
said upon it in the opinion is to be regarder as obiter — ^importo^it as the 
discussion is, and the opinion learnedly and admirably written. 

The inability of the members of the legal profession, or of any lawyer 
at the bar or any Judge upon the bench, to know the full contents of the 
reported cases, or even to examine a small percentage of them, in the form 
in which the Law Reports are issued, has given rise to a class of "skilled 
laborers," working in various fields and along different lines of investigation 
and out-put, the sole object of whose work is to segregate the decisions of 
the courts, gathering all those discussing the same narrow topic in one place 
— to "cut out" essentially similar and cognate cases and gather them into a 
*^unch," much the same as steers upon the plain are "cut out" and "bunched" 
for market— in aid of and for the benefit and convenience of the lawyer at 
the bar and the Judge upon the bench, and such other persons as may have 
occasion to consult the decisions of the courts for any purpose. The result 
of the labors of these ''skilled workmen," provide another "tool of trade" of 
the lawyer— regarding which but brief mention can be made at this time. 

II. The Digest System, is simply a key that unlocks the great Storehouse 
of Decisions, and leads to the "bin" into which are gathered all the decisions 
from all the Jurisdictions — ^under the "Key-Number System" of digesting, 
ai^roved by the American Bar Association, and there is no reasonable excuse 
for the use of any other system by any person or firm attempting to manufac- 
ture lawyer's tools. Under this system there is always found collected under 
one head, or under an appropriate sub4iead, all the cases from all the 



Digitized by 



Google 



64 THE LAWYER AND BANKER 

jurisdictions upon a single and narrow point of law or procedure. Where a 
statute is involved and the basis of the court's decision, as contradistinguished 
from the fundamental principles that would govern in the absence of the 
statute, a concise yet full and clear statement of the statutory provision 
Involved is given preceding the summary of what the court decided. The 
"points" given of the decisions made consist merely of what is determined 
in each individual cause upon the narrow subject treated, concisely yet fully 
and clearly and amply stated — ^in most cases — without reference to former 
adjudication upon the same subject by the same court, and also without any 
reference in the individual paragraphs to the holdings of the courts in other 
jurisdictions — ^which may be Identical, divergent or the contrary. In other 
words, furnishes the "ore'' from which the lawyer must "mill" the dollars 
of his legal argument. 

* III. The Cyclopedia System, is also merely a key to the great Storehouse 
of Decisions, but of a different "pattern," leading through a different door, 
and by a less arduous route, to the same end, the "case in point" desired — 
if you are content to rely upon the work and trust to the good judgment 
of some unknown person. Instead of a digest paragraph giving concisely 
the holding of the court in each particular case decided, as described in the 
last paragraph, there is a composite statement of what some one thinks is 
sufficient to amply cover the holdings or doctrines of several cases« which 
cases are cited in the foot note, possibly with an excerpt on rare occasions. 
There is also some effort to give the cases differing, distinguishing, diverging, 
or holding the contrary doctrine, but not with such intelligent discussion as 
points out the causes or reasons for such differing, etc., and not attempting 
to harmonize them on fundamental principle, or pointing out which is clearly 
wrong on fundamental principle. The compression in the general statement 
may be such as to make the statement misleading, because of the curtailment 
rendered necessary by the form of treatment, the ground essayed to be 
covered, and the limit set upon the space to be occupied; and in this respect 
the Cyclopedia System is less satisfactory, as well as less reliable, than the 
Digest System; but it saves the lawyer the arduous labor of going over and 
analyzing the individual paragraphs given and cases cited in the Digest System. 

Where the article in a Cyclopedia is written by a careful, conscientious, 
and able lawyer, with a foreground of practical experience at the bar, his 
conclusions as to what the cases decide will usually be reliable and not mis- 
leading; but if prepared by a careless and negligent lawyer who lacks a keenly 
analytic mind and wants a foreground of practical experience, or by a mere 
boy in his second year in a law school — as is unfortunately too often the 
case-^his conclusions as to what the courts decided in the various cases is 
more than liable to be erroneous and misleading. 

It is impracticable, if indeed it is not absolutely impossible, to know 
personally the authors of the various articles in any Cyclopedia, and to 
properly appraise their mental equipment and fitness for the work, or their 
industry and conscientiousness in pursuing the same — ^to know their pains- 
taking care or gross carelessness moving along the "line of least resistance." 

Another unfortunate matter is the fact that a well-known name attached 
to an article is no guarantee that the article was prepared by the person 
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bearing that name; it may have been perfunctorily "revised" and his name 
appended — ^for a consideration. A name followed by an honorable "degree" 
usually guaranteeing mental equipment, but not necessarily so» unless the 
degree is shown to have been conferred by an institution of well-known 
standing, and which confers degrees on the ground of attainment and merit 
only; that there is no guarantee of mental qualification is shown by the well- 
known fact that one of the voluminous writers on one of the Cyclopedias pur- 
chased his degree from a fraud law-school, which had simply a mailing address, 
and was without the semblance of authority to confer degrees! 

The great weakness of the Cyclopedia System is your not being able to 
know anything regarding the man whom you are following, whose opinion as 
to the holdings of the courts you are adopting, and upon whose ability, con- 
scientious work and accuracy you are resting your professional reputation 
and the fortunes of your client. 

Another drawback of the Cyclopedia System is the tendency to 'let 
down" as the work proceeds. The enthusiasm and the painstaking care 
relax as the work progresses, and the character and value of the articles are 
liable to degenerate after a large subscription list has been secured. The 
pressure in the counting-house department for "economy" in the work tends 
to the employment of less expensive editors and workers, and consequently of 
persons who are proportionately less skillful and less competent for the 
important labor; but the management "saves money." 

IV. Selected and Annotated Cases System, is still another "key" and of 
still a different make, to the great Storehouse of Decisions, entering through 
another door and proceeding along a different corridor, to the "bin" containing 
the "case in point" sought after. This system — ample as it is, and its high 
value cannot be gainsayed — does not approach either the Digest System or the 
Cyclopedia System in the extent of the ground covered or the number of 
cases referred to; but it is an exceedingly useful ''working tool," especially 
in the highly-improved American Law Reports. 

One of the outstanding admirable features of this system, aside from 
the thorough annotations upon narrow and knotty points appended, is the 
fact that it harks back to what the law really is — ^to fundamental principles — 
and furnishes a large body of cases which constitute decisions really worth 
while; cases that decide something, apply a fundamentar principle to a given 
state of facts, not mere mawkish "opinions" of no value to anybody except 
the parties litigant; a mere record of the determination in their individual 
contentions, without any special principle of law out of the ordinary, and 
with no new, novel, or meritorious application of a principle of law, and which 
never should be carried into a volume of law reports, but should be left 
merely a matter of record in the trial court. 

In the annotations appended — exhaustive treatise upon narrow and 
abstruse subjects — the general plan of the Digest System is pursued. That 
is to say, concise, yet sufficiently full, statements are made of the various 
decisions cited from the different jurisdictions in which the courts have 
passed upon the question under investigation. These abstracts are given 
from all Jurisdictions without any effort at co-ordination; and in those cases 
in which there are two lines of decisions upon a given question, the decisions 
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are arranged pro and con, without any effort to barmonlze them, or to search 
out the cause of the divergence of doctrine, or to point out which line holds 
the better doctrine under the fundamental principles of the law. Herein a 
field lies open for yery useful work, which the A. L. R. might weU rater, 
and the labor in which, if done with their usual care and efficiency of their 
editorial staff, cannot but be of immense advantage to the "science of the law" 
in America^ 

Being chronological in character, this system is not as elastic as the 
Digest System or the Cyclopedia System, and cannot, in many instances, cover 
for the same state the actual dpctrine of the court, where later decisions- 
no' matter how recent after the annotation — ^modify, overrule, or ignore the 
decision annotated, and announcing a contrary rule, as occurred recently in 
California. .In 1917, the case- of Estate of Emart (4), it was held that under 
the provisions of section 1276 of the civil code, the witnesses to a will must 
both be present at the time the testator acknowledges the execution of the 
instrument, when he does not sign it in their presence, and that such witnesses 
must sign in each others presence. But in the later case of Estate of Dow 
(5), decided in 1919, the supreme court held that the witnesses need not sign 
in the presence of each other; which is undoubtedly the true rule under the 
California statute, and under all statutes similarly worded. Mr. Justice 
Wilbur ignores the pronunciamento of Mr. Justice Henshaw in the former case. 

The annotations in the Selected Cases Series can speak from the date of 
publication only— at least until an occasion shall arise for returning to the 
same subject in a new annotation; and for this reason the annotation may not 
present accurately the latest phase of the law for the state in such an instance. 

v. The Text-Book Ssrstem, if carried out ftdthfully and honestly by a 
competent author— and a co-operating publisher in the production of a book 
for "use" and not for the purpose of "sale" merely, not uding half-century old 
matter camafiouged with a new name— is the ideal method for providing the 
lawyer with his "finished tool," and remedies all the short-comings in the 
other systems adverted to. This system does not, and of necessity cannot, 
point to as many individual cases as the other systems above enumerated. 
It is not necessary, or even desirable, that a multitude of cases be cited, for 
the cogent reason presently set out. This failure to scoop-up cases by the 
rule of inclusion, to the total disregard of merit and weight, is the great 
objection to the system by those adherents of the "case system" who have no 
comprehension of, and cannot handle, fundamental principles. Such should 
use the Text-Book in connection with the Digest System, if they must have 
cases without regard to quality and, often, without regard to applicability even. 

The "tool of first aid" in any given cause submitted to a lawyer, is the 
Text-Book covering the branch or subdivision of the law within the funda- 
mental principles of which the cause falls. Such a book will furnish an 
illuminating discussion of the fundamental principles underlying and de- 
termining the cause of action, with exceptions to, explanations and ai^plica- 
tions of, those fundamental principles, together with the leading decisions 
announcing and supporting each; and will also set forth any contrary conten- 
tion, doctrine or holdings, with a discussion of the basic principles, showing 

(4.) 175 Cat 288. L. R. A. 1917F, 806, 166 Pac. 707. 
(0.) 188 Pac. 794. . 
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-which is the correct docMne and why; that is, will gire the reaaons for the 
law. He who does not know the reasons for the law, does not know the law. 

What every lawyer requires upon entering upon any new cause offered 
is a thorough mastery of the fundamental principles underljring and determin- 
ing his cause, for every cause in court is ruled by some fundamental Juridical 
principle, the same as every phenomena in nature is ruled by some fundamental 
principle of matter— the law of the phsrsical world; and the lawyer who does 
not know this underljring Juridical principle does not know the law of his 
cause. The Digest System does not give this, and neither does the Cyclopedia 
System, although the Annotated Case System may to a limited extent— when 
fundamental principles are discussed in connection with the cases abstracted 
and cited; but a complete, lucid, and reliable treatment and discussion of the 
fundamental and ruling Juridical principle governing any given cause, together 
with the reasons therefor, can be found in a well-written text-book only. 

Decisions of courts are not the law of the land, correctly and taruthfully 
speaking; they are merely the application of the Juridical principles to the 
cause under investigation; are merely instances of the application of the rules 
of the law to a given state of facts and circumstances. Once in a great while 
there are causes of ''first impression," so-called, announcing the rule of law 
under a given state of facts which is new and novel. This, however, is not 
the "making" of new law, but merely the application of the principles of law 
to a given state of facts, which happens to be new to the court and Jurisdic- 
tion, and possible to all courts and Jurisdictions. I cannot stop at this time 
to give examples and discuss the cases, pointing out wherein a "new" prin- 
ciple of law was in reality not involved, but merely the application of. prin- 
ciples well-known and well-understood before the making of the decision 
thought to establish a new principle; 

No two causes coming before the courts are alike in all details and under- 
lying Juridical principles, any more than any two hairs upon the head, any 
two leaves upon a tree, or any two grains of sand upon the sea-shore, are 
identical, or exactly alike. All that can be truthfully said of them is that 
they are "similar." Tet all the hairs upon the head, alljhe leaves upon the 
tree, and all grains of sand along the sea-shore are "ruled" by underlying 
principles of the Laws of Nature, applying alike to all hairs or leaves or 
grains of sand. The same is axiomatic of law causes — the underlying funda- 
mental Juridical principle taking the place of the Laws of Nature. Hence the 
decision in one cause never can in truth "rule" another and a different cause. 
The prevailing practice, under the "case system" of "piling Pelion on Ossa" 
Rabilais-wise, in the briefs submitted to courts, with the fond hope that the 
court may purchance find a case under which the cause being investigated 
may be decided in the client's favor, is not only unlawyer-like but is highly 
reprehensible. 

As there is a "super-constitution," or as Secretary TVIilliam H. Seward 
put it: "There is a higher law than the constitution," so there is a hi^er 
law than the mere decisions of the supreme courts of the varfous Jurisdictions; 
and that higher law consists in the underlying fundamental principles of all 
Juridical law, which it is the function of the properly-written Text-Book to 
set forth, elucidate and illuminate. 

"Pelion on Ossa" is the fundamental concept of the Digest System,— which 
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prides itself upon the fact that it gives an abstract of absolutely every re- 
ported case; of the Cyclopedia System, — which, in its latest development, 
claims to contain practically every reported case; and of the Selected and An- 
notated Cases System, — ^which claims to give every case of any importance 
upon the narrow subjects selected for annotation. All these systems are 
fostered by the misconception of the law which has inflicted the profession 
with the vicious and inefficient "case system," followed in practice for the 
past twenty-five or more years, and which has been adopted in the law 
schools of the land, much the same as it was adapted in the law schools 
teaching the Roman Law in the day of the Glossators; with the result 
that the law in our day has degenerated, as in the days of the Glossators, 
to the "Rule of Thumbs," under which rules the attorney who got the greater 
array of "opinions" upon his side, won then as he seeks to win now, re- 
gardless of principles or merits (6). Today the practice of the law in the 
courts of the land is degraded by the "case system" from a learned and digni- 
fied calling to mere "case chasing." Fundamental principles are never — or 
rarely — ^acquired, or if they are acquired they are ignored or forgotten, — or 
rather never fully comprehended, — and the absurd and not infrequently 
grotesque fetish "Precedent" — often manufactured by an ignorant or un- 
skillful artisan — ^is reared aloft, before whom the modem practitioner bows 
respectfully down, as did the ancient Israelities in the Wlilderness before 
Aaron's Calf of gold with feet of clay, and with like disastrous results (7). 
Blind "Precedent" is the Nemesis which is dragging down a learned and 
honorable profession to vox populi. 

A reaction is setting in, and we are lead to hope and believe that the 
day is not far distant when there will be a return to reason and sound prin- 
ciples, as the Israelites returned to the Lord. This day will be hastened by 
well-written and dependable Text-Books discussing principles and the funda- 
mentals of the Science of the Law in an able and philosophical manner, 
recognizing and proclaiming the fact that the Law is a deductive and not an 
inductive science. Judges groaning under the over-load of ill-assembled 
"precedents," — applicable inapplicable, such not infrequently entirely ir- 
relevant, — ^are want to cry out! Recently Mr. Justice Frick of the Utah Su- 
preme Court, commended counsel upon either side for citing in their briefs 
such cases only as they deemed supported their respective views; remarking 
that "usually counsel cite a large list of cases, and place the burden upon us 
to examine all of them and determine which are and which are not in point. 
It should always be remembered by counsel that it is rare when two cases 
are precisely parallel. As a rule each case presents some features not present 
in any other, and hence all that can be accomplished by the citing of cases 
is to illustrate the controlling principles. That may just as well be accom- 
plished (and generally is more effectively done) by the citation of a few 
well-considered cases as by citing a large number of analogous ones." (8). 

Where two decisions of the same court are at opposite poles of doctrine, 

(6.) Prof. Calisse's "History of ItaUan Law," part III, sections 92-162, pp. 172-331 
of Vol. 1; republished In the Continental Legal History Series, Vol. 1, 
sections 23-74, pp. 108-175,--see especially sections 41-48, pp. 132-147, of the 
latter publication. 

(7.) Bxodns xxxU, Acts vii. 

(8.) Grosbeck y. Lakeside Printing Company (UUh), 186 Pac. 103, 107. 
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like the two cases from California above referred to, it is the province of the 
Text-Book writer to analyze and weigh those cases and determine from prin- 
ciple which announ'ces the correct doctrine. Simply because a later decision 
ai^aounces a contrary conclusion to one theretofore handed down, does not 
constitute the latter decision the law. Decisions are not measured by date 
of rendition, but are to be appraised by fundamental* Juridical principles. The 
Judge writing the opinion is sometimes an element to be taken into considera- 
tion. No text-writer worthy of the name could give any credence or weight 
to the decision in the Emart case, until he knew what was the ''motif for set- 
ting aside the will in that case, — because of the reported motive of the same 
Judge for an opinion written by him in another will case. Aside from the 
equation of the Judge writing the opinion, on principle, and a long line of 
unbroken "precedent'' as well, the decision in the Emart case is fundamentally 
wrong. 



LAND BANKS WIN 



On Monday, February 28, Mr. Justice Day voicing the opinion of 
the Supreme Court of the United States, delivered the opinion of affirm- 
ance in the decree of the District Court for the Western District of 
Missouri in re Charles E. Smith vs. Kansas City Title and Trust Com- 
pany. 

This decision removes all restraints from the Federal Land and 
Joint Stock Banks. They can extend their operations to any degree 
conditioned only on the sale of the necessary tax exempt bonds. Con- 
servative investors everywhere will hail with delight the opportunity to 
purchase these 5 per cent bonds tax free. It is likely that $100,000,000 
will be absorbed without delay. It is safe to say these securities will 
not be offered at less than par. 

There has been a serious question of the bona fides of the plaintiff 
Smith who represented in fact the Farm Mortgage Bankers Association 
of America. 

The case was planned in advance and a year before the suit was 
filed counsel had been engaged and a state of facts was being prepared 
which would not indicate the dirt on the hands of the plaintiff seeking: 
equity. 

The* complaint was that the Acts of Congress of July 17, 1916, 39 
Stat. 360 and January 18, 1918, 40 Stat. 431, were unconstitutional. The 
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decision sweeps the ground from under the feet of the Farm Mortgage 

Bankers and is a great victory for the government. The whole case 

was decided upon the reasoning as settled in McCullough vs. Mar>I'nd, 

4 Wheaton 316, and Osbom vs. Bank of Wheaton 738. Chief Justice 

Marshall determined that the broad general powers of Congress were 

greater than the technical narrow reading seemed to imply. He said : 

"In terms it was pointed out that this broad authority was not stereotyped 
as of any particular time but endured, thus furnishing a perpetual and Hying 
sanction to the legislative authority within the limits of a just discretion 
enabling it to take into consfderation the changing wants and demands of 
society and to adopt provisions appropriate to meet every situation which it 
was deemed required to be provided for." 

The officials of the Farm Mortgage Bankers Association may now 

and undoubtedly will attempt by propaganda to educate the people 

against the economics of the present law. It is doubtful if they succeed 

to any extent. The gentlemen comprising this association are given 

to pinching a nickle and if it is likely to cost anything to present their 

views on the public policy of the present system they are not likely to 

create any large amount of public sentiment 

The Land Banks are a good thing for the country and it is only 
fair that the agricultural interests should be protected at the expense of 
the money lenders and changers. We are reminded that the Supreme 
Court decision in the case at bar is in a sense like to the edict of Jesus 
in the days of Pilate. The decision is thus summarized : 

"With the wisdom and policy of this legislation we have nothing to do. 
Ours is only the function of ascertaining whether Congress in the creation of 
the banks, and in exempting these securities from taxation. Federal and State, 
has acted within the limits of its constitutional authority. For the reasons 
stated, we think the contention of the Government, and of the appellees, that 
these banks are constitutionally organized and the securities here involved 
legally exempted from taxation, must be sustained.'* 
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SIZED UP RIGHT. 

A Jackson, Misgissippi, lawyer was delivering a lecture on temperance. 
Admins to make a telling point, he said: 

"Now supposing I had a pail of water and a pail of beer, then 
brought on a donkeyt which of the two would he take?" 

"He'd take the water," came a voice from the gallery. 

"And why would he take the water," triumphantly asked the lecturer. 

"Because he's an ass," was the quick reply. 



AMBIOUOITS. 

"Do Englishmen understand American slang?" 
"Some of them do. Why?" 

"My daughter is to be married in London, and the Earl has cabled 
me to come across.'' 



ALL SHE HAD LEFT. 

"I presume you carry a memento of some kind in that locket you 
wear?" the inquisitive wife of the clergyman asked the New Orleans 
parishioner. 

"Yes. It's a lock of my husband's hair." 

"But your husband is still alive!'' the lady exclaimed in considerable 
surprise. 

"Yes, but his hair is gone." 



A LITTLE IN ERROR. 

"I understand," said a Mobile toung widow to the lady next door, 
"that Jtick Wilson has been taken to the hospital for a serious operation." 
"Indeed, was the sympathetic rejoinder. "What's the matter?" 
"His tonsils had to be removed." 
"Too bad! Too bad! And he loved children so." 



WE ALL KNOW. 

"Just what is the difference between 'results' and 'consequences'?" 
asked a client of a Tampa lawyer. 

"Well," answered the attorney, "results are what you expect, and 
consequences are what you get." 

"Just what do you mean?" 

"Well, you came in here expecting to get advice for nothing. As a 
consequence, I am charging you $10.00." 
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GO SIX>W, THBRE! 

A lawyer Irom Milwaukee was visiting a brother practitioner at Gulf- 
port, iMissiBsippi. They were out on the Gulf of Mexico adrift. A storm 
w«8 rising. The Milwaukee attorney, frightened, began to pray: 

"O Lord, Tve broken most of Thy commandments. I've been a hard 
drinker, but If my life is spared now 1*11 promise Thee never again 

"Wait a minute, Tom,'' said his friend. "Don't go too far. I think 
I see a sail, and — we are not for from Cuba." 



NOT ACQUITTED. 

"And how,'' queried his best girl anxiously, "did you acquit yourself In 
Paris." 

The former doughboy looked disturbed. 

"I didn't know you'd got wise to that," he answered. "I didn't acquit 
myself. They gimme two months." 



SHORT ON CASH. 

A negro who had an injured head entered a New Orleans doctor's of- 
fice. 

"Hello, Sam! Got cut again, I see." 
"Tes, sah, I done got carved up with a razor. Doc!" 
"Why don't you keep out of bad company?" said the physician after 
he had dressed the wound. 

"Deed I'd like to, Doc, but I ain't got 'nuff money to git a divorce." 



A LIST OF LEGAL EXPERTS. 

The 1921 edition of the Pan-American Law List, of New Orleans, 
which is one of the most exclusive lists published, is now being pre- 
pared and will appear within the next thirty days. The publishers claim 
for it the largest circulation of any law list in Pan-America. 

The list members handle no collections under $100, and require 
no free reports. It carries as exclusive representatives throughout 
North, Central and South America, only attorneys who are recognized 
as leaders at their respective bars, and in whom absolute confidence can 
be placed. 

The list is published in compact form, pocket size, and copies will 
be mailed free upon request. 
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TITLE TO REAL PROPERTY OF 
FOREIGN CORPORATIONS 



(By Jolm H. Sears of the New York Bar.) 

Assuming that a corporation has the power under its charter and pursu- 
ant to the laws of the state under which it is incorporated, its right to acquire 
and hold real estate in foreign states may be presumed in the absence of 
statutory prohibition contained in the laws of such foreign states. {United 
Lines Telegraph Company v, Boston Safe Deposit and Trust Company (1893, 
147 U, 8, 431.) Two separate lines of inquiry must be made with respect to 
the laws of the foreign state in order to ascertain the rights with respect to 
such real estate holding. The first line of inquiry is with reference to possi- 
ble statutory restriction prohibiting or limiting the power of owning and 
controlling real estate altogether or to the amount provided in such legislation. 
The other line of inquiry will be directed to the statutes relating to the neces- 
sity of securing permission to do business in the State. 

With respect to the first line of inquiry indicated the laws of the par- 
ticular state in question must of course be consulted, but by way of illustra- 
tion it is to be noted that in Arizona no corporation is allowed to purchase 
or lease more than 160 acres of agricultural land, or more than 640 acres of 
grazing land, and it shall not possess at any one time more than 320 acres of 
real estate exclusive of mines, etc. {Section 11 Article 10 Constitution of 
Arizona, Section 2230 Revised Statutes 1913. 

Arkansas limits a foreign corporation to the holding of lands necessary 
for corporate purposes and property taken as security for debts. {Section 
S58, Kirhy and Castle's Digest, 1916.) 

Colorado states that a foreign corporation shall not hold real estate ex- 
cept as provided "in this code*' but it does not indicate any particular mode 
of acquiring such real estate. {Section 1057 MilVs Ann. Stats. 1912.) 

Connecticut permits the holding of real estate for all lawful uses and pur- 
poses. {Section 3421, General Statutes, Revision of 1918.) 

In the District of Columbia it is specifically provided that no corpora- 
tion of which 50% of the stock is owned by persons not citizens of the United 
States shall acquire or own real estate. {Section 397, Code 1911.) 

In (Georgia it is provided that a foreign corporation shall not own more 
than 5,000 adres of land except when property is taken as security for a debt. 
{Section 2206, Code 1911.) 

In Illinois a foreign corporation shall not hold any real estate except 
such as may be necessary for the proper carrying on of its legitimate busi- 
ness. {Sec. 67D, Chap 32, Hurd's Revised Statutes 1915-16.) The same pro- 
vision is contained in the Statutes of Indiana, Sec 4091, Bums' Ann. Stats. 1914. 

Restrictions in Iowa relate to corporations whose stock is owned by non- 
resident aliens (Sec. 1641, Supp. of Code 1913). A foreign corporation shall 
not hold any real estate for a longer period than five years, except such as 
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may be necessary and proper for the carrying on of its legitimate business 
in Kentucky. {See. 567, OarrolVs Statuta 1915.) 

Massachusetts provides for t^e right of a foreign corporation to hold real 
estate to the same extent that a domestic corporation may do so, provided it 
has complied with the foreign corporation laws. (Sec. 1, 63, Chap. 109 Supp. 
to Revised Laws of 1902 to 1908, Pages 875 to 895.) 

In Michigan a foreign corporation may, for the purpose of 
mining, smelting or refining ores or metals, acquire and hold such 
real estate as shaU be necessary for carnring on the business 
of mining, smelting, or refining ores or metals and for any other purposes 
provided that no such corporation shall hold more than 6,000 acres of land 
at any one time, in Michigan. (Section 7832 HowelU* Ann. Stati. 1918, bat 
see Thompson v. Watert 1872-25, Mich. 214.) 

•Minnesota provides that the right and privilege of a foreign corporation 
to hold property in the state may be renewed for thirty years. {Sec. 6207, 
Gen. Stats. 1913.) 

Mississippi reslaricts the right to hold lands for certain purposes for 
limited periods of time and for limited amounts within specified districts. 
iSectians 4075 and 4117 (as amended by Chap. 156, Laws of 1918), Heming- 
way's Code, 1917.] 

In Missouri a foreign corporation may acquire and hold real estate bat 
cannot hold it longer than six years, except such as is necessary for carry- 
ing on its legitimate business. {Sec. 3037 Revised Statutes 1909.) 

Montana seems to place a foreign corporation on the same basis as a 
domestic corpor^^taion. (Sec. 4420, Revised Codes 1907.) 

In Nebraska a foreign corporation may own real estate within corporate 
limits except that other real estate may be taken over to protect a debt. (Sec 
G273, 6276, Revised Stats. 1913.) The laws of Nevada appear to place a for- 
eign corporation on the same liberal basis as that of a domestic corporation. 
(Sec. 3602, Revised Laws 1912.) 

According to the laws of New Hampshire a foreign corporation may hold 
real estate for the due transaction of its authorized business not exceeding 
the amount authorized by its charter or by statute. (Section 8, Chapter 148, 
Public Statutes, 1901.) 

In New Jersey a foreign corporation may hold, mortgage, lease and con- 
vey real estate for the purpose of prosecuting its business or objects. (Section 
95, page 1656, Comp. Stats. 1910.) Practically the same rules apply in New 
Mexico. (Section 885, Code, 1915.) and in North Carolina (Section 1193, Re- 
vised of 1905.) 

In New York a foreign corporation may acquire and hold such real 
property in the state as may be necessary for its corporate purposes in the 
transaction of its business in New York. See Lancaster v. Amsterdam Im- 
provement Company, 140 N. Y. 576. 

Oklahoma places a number of restrictions upon the holding of real estate 
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by foreign oorporatlons, for the details of which the reader is referred to the 
Constitutioii of that State. (Bectian 2, Art. 22, OofutitutUm.) 

Oregon provides that a foreign corporation may acquire and dispose of 
real estate necessary or convenient to carry into effect the transaction of its 
business. {Beetian 7172, Lard's Oregon Lawi 1910.) 

In Pennsylvania the provisions and restrictions regarding holding of real 
estate are too complicated for brief statement. {Section 51, page 1479, Volume 
2, Purden*i Digest 1902.) 

Restrictions in South Carolina pertain to corporations controlled by aliens. 
{Section 2689, Code 1912.) 

In South Dakota ho foreign corporation is permitted to take any real 
estate except such as may be necessary and proper in the course of its legi- 
timate business. {Section 7, Art. 17, Constitution.) 

Tennessee permits foreign corporations to purchase, acquire and hold 
such real estate as they may deem necessary for carrying on the business 
spedfled in their charters. {Section 25*50, Code 1917.) 

Restrictions in Texas provide that real estate not necessary for the pur- 
pose of thd corporation shall be alienated within 15 years from the time of 
acquisition. {Art. 1175, 1176, p. 2ZZ, Complete Texas Statutes, 1920.) 

Virginia authorises corporations having particular purposes to own real 
estate in the state, and limits the amount in certain counties. {Section 3844, 
Code, 1919.) 

Restrictions in the State of Washington pertain to corporations, a ma- 
jority of the capital of which is owned by aliens {Title 1, Section 65, Piercers 
Wash. Code, 1912.) 

In Wyoming a foreign corporation is capable of holding any real estate 
which may be necessary to carry out its operations in that State. (iSfec. 3975, 
Comp. Stats. 1910.) 

The second line of inquiry to be met, with reference to authority to own 
real estate in a foreign state as indicated in the first paragraph of this article, 
is directed to whether the general statutes relating to qualification of foreign 
corporations apply in such a way as to require such qualification as an inci- 
dent either to acquiring a title or with reference to the management of prop- 
erty and suits pertaining thereto. 

A case in Tennessee holds that the purchase of real estate by a foreign 
corporation which had not complied with the qualification statute, did not 
constitute doing business in the state so as to require such qualification. 
{LouUville Property Co. v. Nashville, 114 Tenn 213, 84 S. W^ 810.) 

Merely holding title to real estate acquired under a prior lien on the 
property has been held in Wisconsin and Missouri not to constitute the trans- 
action of business in the state and therefore the corporations involved were 
not required to qualify as a condition precedent to their bringing suits and 
protecting their rights. {Chicago Title and Trust Co. v. Bashford, 120, Wise. 
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281, 90; BroadAoay Bond Bt. Co. v. Fidelity PHnting Co., 182 Mo. App. 309, 
170 8. W. 394.) 

An Alabama case holds that the care and protection ef unused property 
and payment of taxes thereon does not constitute doing business by a foreign 
corporation. {Sullivan v. Sullivan Timber Company, 103 Ala. 371, 15. Bo. 
941.) 

A Texas case holds that ownership of a farm in the state and lease there- 
of, together with assignment of the rents and profits under the lease, do not 
constitute doing business. {Wilson v. Peace, 38 T^. Civ. App. 234, 85, 
B. W. 31.y 

The owning and leasing of lands for farming purposes by a foreign min- 
in^ company was held 4n Missouri not to constitute the transaction of business 
in the state, the company having ceased its mining and manufacturing opera- 
tions before the foreign corporation law had been enacted. {Mo. Coal and 
Mining Co. v. Ladd, 160 Mo. 435, 61 B. W. 191.) 

On the other hand, where a foreign corporation takes title to real estate 
in Oregon, leases it and offers it for sale, it is engaged in business in that 
state. {Weiser Land Co. v. Bohrer, 78 Ore. 202, 152 Pac. 869.) 

The Kentucky law holds that investing in real estate renders a foreign 
corporation liable to license tax in that state on the ground that it is doing 
business in that state. {Green v. Kentenia Corp., 175 Ky. 661.) 

A foreign corporation which owned real estate in New York consisting 
of a building, the comi^any having the care and management and the collec- 
tion of the rents, as well as the ownership of the property, was held to 
be doing business. {People v. Miller, 181 N. T. 328, 73 N. E. 1102.) 

A foreign corporation which brought suit with reference to real prop- 
erty in Illinois, and which attempted to sell and convey Its property, has been 
held to be doing business in that state. {Pa. Co. for Insurance of Lives, etc., 
V. Bauerle, 143 III. 459, 33 N. E. 166.) 

A foreign corporation selling property in New York on the installment 
basis has been held to be doing business therein. {Woodridge Heights Coti^ 
struction Co. v. Oippert, 92 N. Y. Misc 204, 155 N. T. Supp. 363.) 

An Idaho case holds that purchase of real estate in that state may con- 
stitute doing business, although it is a single transaction, where it is apparent 
that it is one of a series of acts involving business in the state. {Donaldson 
V. One Thousand Springs Power Co., 29 Idaho 735, 162 Pac 334.) 

■A New York case likewise holds that where a sale of real estate located 
in another state was entered into as a part of the general scheme to do busi- 
ness in the state, the first transaction was as illegal as any. {Mahar v. Har^ 
rington Park Villa Bites, 146 AppL Div. 756, 131 2^. Y. Supp. 514.) 

A Virginia case holds that a contract made outside of the state by which 
title to land in the state was acquired is not doing business in Virginia. The 
statute was not against doing business abroad relating to property in the 
State. {Ooldsherry v. Carter, 100 Va. 438.) 
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The Lawyer and Banker is in receipt of a communication from one 
of the best known abstracters in the United States in which we are 
asked to point out the injury to state associations occasioned by the 
American Association insisting upon taking charge of matters which 
are peculiarly within the province of the local body. It is asserted 
that inasmuch as the laws governing the various states are passed in 
the state capitols, and inasmuch as local men have a wider range of the 
necessities governing in each individual state, that they should be allowed 
without domination or interference to work out their own salvation. 

"It is not to be expected," said Mr. A. R. Marriott of the Chicago 
Title and Trust Company, in a recent interview with the Editor, "that 
a president in Seattle and a secretary in Los Angeles can know what 
our interests are in Illinois as well as we do ourselves. I am confining 
my work to the State Association and taking little interest in anything 
else." 

It was never intended that the American Association at the time it 
was organized should undertake to do thfe work that they are attempting. 
It was rather an advisory body, the office of president being peculiarly 
and particularly an honorary one. There is a strong current of opinion 
among the abstracters of the country that they are being over-taxed by 
the American Association without reason. They are being made to 
pay for the music in order that half a dozen may dance. Sooner or 
later this feeling will break into open rebellion, the state associations 
will withdraw from membership, and the abstracters and title men of 
the country will profit in consequence. The thought may not be 
appreciated by the officers or by those who would control the American 
Association, but the fact is nevertheless that the office and headquarters 
of the association should be and remain in one of three central cities, 
Chicago, Indianapolis or Omaha. The president of the Association 
should not be expected to hop and skip and jump over the country at 
the expense of the Association, in order that he may sell for his 
company farm mortgage bonds or that he may use the office of president 
to increase his clientele. His position should be understood as honorary. 
The secretary of the Association should be at general headquarters, 
and should be a man who understands abstracting and title work from 
start to finish; he should be a man or woman who enjoys the fullest 
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respect and confidence of the title and abstract world. The secretary 
should not be "hand-picked" by any one man, nor should the position 
be "jobbed" by any coterie of men. He should not be selected by the 
Executive Committee any more than the president i$. The Constitution 
of the Association and its By-Laws should be so altered as to admit 
of his nomination and election from the floor of the convention hall. By 
this method satisfaction will be more easily obtained and the office 
filled with one well qualified for the position. 



An excellent meeting of the Idaho Association of Title Men was 
held at Boise on February 8 and 9. Seventeen abstract companies were 
represented. Many attorneys, realty men and legislators were also in 
attendance. 

Mr. Walter M. Daly, Vice-President and Manager of the Title and 
Trust Company of Portland, representing the National Association 
spoke on "The American Association of Title Men, Its Objects and 
Benefits." Addresses were also given by G. R. Hitt, President of the 
State Bankers' Association, and by Ira E. High, President of the Inter- 
State Realty Association, on the relations of their business with that of 
abstracters. The following officers were re-elected: A. C. DeMary 
of Rupert, President, Miss Katherine Mann of Emmett, Secretary- 
Treasurer. The next meeting of this live Association will be held at 
Pocatello. 



The most successful meeting ever held by the Oklahoma Association 
of Title Men has just been closed. More than one hundred abstracters 
and title lawyers derived great benefit from an excellent program. 

The Association has adopted a constructive program; a monthly 
bulletin on matters of state interest is to be issued; it will also start, 
through the state secretary, a system whereby abstracters may exchange 
employees. This will benefit not only those localities where business 
is particularly active, but also relieve the companies where conditions 
demand a temporary reduction in the number of employees. The follow- 
ing officers were re-elected: J. W. Woodford of Tulsa, President; 
Roy McClain of Oklahoma City, Vice-President, Roy S. Johnson of 
Newkirk, Secretary-Treasurer. 



A local Minnesota court having decided in the matter of the appeal 
of A. W. Thompson of Preston, that abstract books and title plants 
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can be assessed for the value of the information they contain, or in 
other words can be levied upon by assessment on various slips, sheets 
and books, which acquire value through the ingenuity of the abstracter 
who compiles them, it has been decided to carry to the Supreme Court 
the questions involved, with a view to settling the law in Minnesota. 
Mr. Thompson has engaged as counsel to carry the case to the upper 
courts, Charles E. George and Edmund E. Shepherd of Detroit, Michigan. 
These gentlemen have secured the record and have prepared briefs 
covering the contention that abstract and title plants are not taxable. 
The case is one which will be followed with considerable interest. 



ENGLISH TITLE INSURANCE. 
From many inquiries sent to leading law firms in England touching 
the work^of Title Insurance in that country, the answer of Messrs. 
Munton, Morris, King and Company, Solicitors of TSmple Chambers, 
London, E. C, is both iqteresting and illuminating. Under date of 
December 30, 1920, they write as follows : 

We are in receipt of your letter of the 12th Inst and have made 
Inquiries at varioug Insurance Ck>mpanle8 with the result that we 
find no general form of Policy or Contract is issued in respect of 
Guaranteeing a Title to certain persons in property, and it is only in 
one or two instances where the Insurance Companies are prepared to 
entertain such an application and then only in special cases where 
the matter is placed before the board of the Company and the Title 
is inspected and approved by the Solicitor to the Company, whcih is 
rather an expensive arrangement. This business is undertaken on 
very rare occasions and then would only apidy to property in this 
country. 

We might mention with regard to Freehold, Leasehold and Mort- 
gage Property it is a general rule to register the Conveyance, Assign- 
ment or Mortgage with the Land Registry, where at the option of the 
Party so registering a Possessory Title or a Guaranteed Title can 
be registered. This Register may be inspected by any one on pay- 
ment of a small fee so that they can satisfy themselves that the 
property registered is in the name of the person to whom it belongs. 
In the case of a Guaranteed Title of course the proposed Purchaser 
or Mortgagee need not go behind the last Deed on the Register. 



WHY NOT AN OFFICIAL ORGAN? 
It was on the motion of Mr. W. H. Hardy, of Waukesha, Wis- 
consin, that the Secretary of the American Association of Title Men 
was instructed to interest the abstracters of the United States, if possi- 
ble, in a reprint of articles which have already appeared in the printed 
annual proceedings and very largely have been seen in The Lawyer 
AND Banker. If carried out this would mean a tax on subscribers of 
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from $5.00 to $10.00. The abstracters of the country are already taxed 
enough — ^as loyal members of state associations they pay kn annual 
fee. They are then shovelled in a body into the American Association 
hopper and individually charged $2.00 for the pleasure of being there 
properly enrolled. If they attend the convention of the National body, 
they pay $2.50 for the privilege of registration. Now comes the new 
f angled proposal to reprint what has been already published and profit 
from the subscribing unfortunates. Of course, the secretary must be 
kept busy, else why the high price paid for his services. Why not start 
an official organ and let the secretary try his hand at editing it during 
business hours, while in spare moments he might work up a circulation 
of a few hundreds or maybe thousands? This is a test of real ability. 
The members tDf the American Association are entitled to something 
for their money more than they are now getting. GIVE them a maga- 
zine, devoted to their work, and do not attempt to make them pay more 
than they are now paying. 



IX>UISIANA TITLE MEN IN CONVENTION. 

The third annual convention of the Louisiana Association of Title 
Men was held at Alexandria, Louisiana, on Friday and Saturday, February 
25th and 26th, 1'9^21, in the convention hall of the Hotel Bentley. There 
were represented at the convention seventeen abstract concerns in the 
State, with a total attendance of twenty-six. 

The meeting was in effect a re-organization of the association, whicli 
during the period of the war and the two years following had been prac- 
tically dormant, in so far ae meetings were concerned. 

An interesting report of the Legislative Committee was made, showingr 
the fact that the association had been instrumental in securing the pas- 
sage of nineteen laws tending to simplify or make more readily merchant- 
able and of greater s'^rurity land titles in Louisiana. In addition thereto, 
the Torrens system law had been defeated through the sole efforts of the 
State Aflsociation, in both the 1916 and 1918 Legislatures. 

A very intereeting address on the subject of the relation between the 
title examiner and the abstractor was made by Honorable Cleveland (Dear, 
Dietrict Attorney for the Rapides Parish District. A general discussion on 
the subject of the Torrens system, the manner of assessments and taxation, 
the inventory of State lands, and the abstractors' bonding bill, was engaged 
in by the members present. 

Among the matters of legislation to be taken up at the 1921 legislative 
session was a bill providing for a revision of the methods of making assess- 
ments of lands in the State. The Legislative Committee was also instructed 
to continue its efforts to secure the enactment of further legislation look- 
ing towards the simplification of land laws and convejring procedure. 

The service that the abstractor can perform of benefit and assistance 
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to the State Inventory Commission was directed to be brought to the at* 
tention of the members of that commission. 

The executive officers, working in conjunction with a special Adver- 
tising Committee, were instructed to take steps to formulate a plan and 
place same in execution, for the conducting of a state»-wide campaign, adver- 
tising the service of the abstractor and educating the public to the value and 
necessity of abstracts made by professional abstractors having facilities of 
title plants. The* campaign is to be conducted in the name of the State 
Association of Title Men, and expenses defrayed by a plan of pro-rata contri- 
bution to be worked out by the committee. 

A banquet tendered by the Hetherwick Title Company of Alexandria 
and the Louislanja Abstract & Title Guarantee Company of New Orleans, 
provided a very enjoyable feature of the convention on its social side, and 
the automobile ride tendered by the iHetherwick Title Company, around the 
city of Alexandria and along the very fine country roadways, through the 
site of Camp Beauregard and the Federal Base Hospitals, was very much 
enjoyed. 

The convention adjourned to meet at a time to be designated by the 
Executive Committee in 1922, at Lake Charles, Louisiana. 

The following officers for the ensuing year were elected: 
President, M. P. Bouslog, New Orleans. 
'Vice-President, A. M. Mayo, Lake Charles. 
Secretary, L. D. Calvit, Alexandria. 



A most vicious bill which ought to be killed in committee has been in- 
troduced by Representative Arnold Into the Illinois House. It is known as 
House Bill 98 of 1921, and has been referred to the Committee on Judiciary. 
It is entitled "An Act Making Abstracts of Title certified to by Abstracters 
or Attorneys at Law prima facie evidence of what they purport to show in 
suits to quiet title and other suits affecting titles to real estate." The Bill 
in its entirety follows: 

"Be it Enacted by the people of the state of Illinois represented in the 
General Assembly that in suits to quiet title and in all suits affecting the title 
to real estate, abstracts of title duly certified to by an abstracter or an attorney 
at law shall be prima facie evidence of what they purpose to show." 

This Bill is a direct attack upon the abstracters of the state now In 
business who have invested their money in books and plants. It seeks 
by l^slative enactment to put every young man just out of the law school 
or those lawyers who have been incompetent or untrustworthy so as to have 
failed in building up a law practice upon an equality with title men of 
established reputation and responsibility. The Bill does not provide for a 
knowledge of abstracting or that the maker of abstracts have a reputation 
or books from which to work. Practically this same bill has been introduced 
in four different states and it behooves the abstracters to wake up to the 
direct and vicious attacks which are being made upon their business. 



The present bulletin service of the American Association of Title Men, 
having been found altogether too expensive and unsatisfactory and particularly 
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tecauBe so-called Information contained in the Bulletin Service does not reach 
members of kindred organizations, and in order that the Association may 
have an official organ of publicity, a committee has been aKrainted consisting 
of Tom Scott of Paris, Texas, J. IM. Dahl of the Chicago Title and Trust Co., 
and Henry Fehrman of the Peters Trust Ca Omaha, to make a thorough 
investigation and report their recommendations to the annual convention. In 
this connection it is worthy of note that for the five years last past, The 
iLawyar and Banker, which is the only publication in the United States 
having a general national circulation among realtors, farm mortgage bankers, 
abstracters, and leading real estate and title lawyers, has oftered to donate 
of its space whatever might be required 1^ the American Association to print 
such matters as might be of general interest to title men, without charge. 
Because of the tact we are informed, that certain interests in the American 
Association of Title Men could not control the editorial policy of The Lawyer 
and Banker, our offers were refused. We are into^sted to know Just what 
local publication will be picked up by the committee and what the abstracters 
and title men of the country ^will be taxed in order that the secretary of the 
American Association may utilize space to tell Just what his activities are. 



TITLE INSURANCE FAVORED. 

A report favoring title insurance was made at a recent meeting of the 
Tacoiiia Real Estate Association. 

Among other things the report adopted by the Tacoma Real Estate As- 
sociation contained this statement: 

"For the real estate man this system saves much time in producing 
evidence of title, eliminates the interference of third persons, cuts off much 
of the argument as to the condition of titles, and insures the good f^th, 
disinterestedness and efficiency of the examiner. ... In placing mortgage 
loans. Title Insurance should run side by side with fire insurance for the 
security of the mortgage." 



The Detroit Real Estate Board have favored by resolution the passage 
of a bill by the Legislature of Michigan providing for a chair and course of 
study in real estate law at the University of Michigan at Ann Arbor. Every 
abstracter in the United States should be interested in seeing that a like course 
should- be instituted in some of the leading state universities so that young 
men and women who desire to take up abstracting as a profession can do 
so and graduate with the proper degree showing them to be qualified for the 
work in hand. This is not a new thought; it has been advocated by The 
Lawyer and Banker time and time again, and at the last meeting of the 
Texas Abstracters Association, a resolution looking in this direction was 
adopted on the recommendation of the president of the Texas Abstracters 
Association, Mr. Hughes of Brady. 



The Colorado Abstract and Title Association was organized during the 
winter at Denver. Plans are working out for the co-operation by the members 
of the new association with both the State Bar and Real Estate Associations. 
The following officers were elected for the year to come: M. Elliott Houston, 
Title Guaranty Co., of Denver, presidait; P. W. Allai, Weld County Abstract 
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and Iny. Co., Greeley, Ylce-president; Miss Minnie Cakes, Landon Abstract Ca^ 
Denver, treasurer, J. E. Mitchell, Araphoe County Abstract Co., Ldttleton, 
secretary. Colorado abstracters may be depended upon to make a good 
showing under the administrative influences of such officers. 



The abstracters and tiUe men of Oregon are actively moving toward the 
abrogation of the custom long there in force of paying commissions to real 
estate men. This practice has been abused through the demands made by 
realtors where two or three title companies operated in the same town. This 
has resulted in the larger patronizing of irresponsible abstracters, which in 
turn has caused losses to individuals which ought not to have occurred. The 
destiny of the Oregon Abstracters Association will for the coming year be 
presided over by the following gentlemen: President, T. M. Hicks, Salem; 
first vice-president, J. H. Gibson; second vice-presidait, G. F. Peek, secretary- 
treasurer, A. M. Havens. 



In a bulletin issued by the California Joint Stock Land Bank of San 
Francisco, it is significant to note that on loans up to $12,500.00 a charge of 
just one-half is made by that bank for examination of title papers when Title 
Insurance is furnished. The same rule holds good with the banks covering 
the central western states — ^all of which proves that title insurance is a good 
investment 



Arizona has come to the front and formed a State Association which 
embraces every title company and abstracter in the state excepting two. The 
following are the officers for the coming year: O. Gibson of Tombstone, 
president; B. H. Suggs of Florence, Vice-president, and L. W. Coggins of 
Phoenix, secretary-treasurer. 



The Utah Association of Title Men has re-organized and is alive to all 
that concerns the best interests of the abstracters of that state. A meeting 
of the association is expected to be held in April, when plans for work will 
be taken up. The officers for the coming year will be Alexander E. Carr, 
president; George Havercamp, vice-president, and Charles A. Lambome,Jr., 
secretary-treasurer. 



South Dakota Abstracters have elected for the current year, the following 
officers: Miss Hazel J. Hobart of Woonsocket, president, Erastus Cornell of 
Highmore, vice-president; Robert L. Clisby of Parker, secretary-treasurer. 
The affairs of the Association are in competent hands, and it is safe to say 
that all title inatters as well as the interests of the association will be safe- 
guarded. 



A referendum ballot taken of the members of the American. Association 
of Title Men for a choice of city for the annual convention of 1921 gave Des 
Moines, Iowa, 155 first choice, and 58 second choice votes — ^the next nearest 
competitor being Yellowstone National Park of T/V|yoming with 80 first choice 
and 53 second choice votes. The Annual Convention will therefore be held 
at Des Moines on Thursday, Friday and Saturday, September 15, 16 and 17, 
1921. It is understood that the program of exercises will be interesting. 
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WOMEN AS JURORS 



(Bj Hon. Oscar J. Smith of the New York Bar.) 

As a sex women are ready and willing to serve their country and 
their fellow citizens by taking their places in the jury box. British au- 
thors may rail at the indecency, and unpleasantness to which they may 
be subjected in the trial of certain cases, but few women will flinch if 
civic duty calls. 

One or two of those interviewed for the purpose of learning the con- 
sensus do cling to the old fashioned anti-suffragist notions about women 
holding themselves aloof from and closing their ears to the details of 
life's many tragedies as told on the witness stand. But their number is 
few. 

The others, who are in the igreat majority, advance the opinion that 
a: mixed gathering in a jury box would become a factor in the destruc- 
tion of the double standard of morals. 

Limit the jury women, for the present, to married women, sug- 
gests another. It would make it less embarrassing in the case of a di- 
vorce trial. Still another feminine voter pooh-poohs this suggestion 
and advocates calling only mature women to jury service. 

Almost every woman questioned on the subject, which has aroused 
such feeling in England, where six women sat with six men in the jury 
box during the hearing of a divorce case where the counsel for one side 
declared he had had to suppress a part of the evidence because of the 
presence of the women, expressed herself as willing to serve whenever 
called upon. These women, represnting the various political parties and 
club activities, point with pride to the State of New Jersey, which has 
already called its recently enfranchised for hearing of both civil and 
criminal actions. 

Men whose opinions were asked, including Justices of the Supreme 
Court, magistrates and prominent lawyers, differed in their views 
as to the advisability of women serving on juries in criminal cases. 

In a bigamy case tried recently in England the defendant objected 
to having four women on the jury and his objection was upheld. In 
replacing the women jurors by men the Judge said the objection to 
women and his action in upholding it should not be taken as a slight to 
the sex. 
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Annette Abbots Adams, first woman to hold the important position of As- 
sistant Attorney-General of the United States, believes that sex has no place 
in the court room. It is her opinion that since the extension of the suffrage 
to women has placed them on an equal footing politically with men there 
is no reason why there should not be mixed Juries of men and women, re- 
gardless of whether the cases be murder, divorce or others involving more 
serious moral and sex questions. 

Mrs. Adams believes that, since we live in a mixed world of men and 
women, the only way to get a really representative Jury is to mix it. 

"Not that the mixing should be compulsory," said Mrs. Adams. "It would 
be inadvisable to have any regulations at all as to how many men or how many 
women there shall be on any Jury. That would emphasize again the thing 
that I have steadfastly opposed, privately and publicly — sex in citizenship. 
The number of men or women on any specific Jury should be left to work 
itself out, subject to the jisual weeding by challenges, peremptory or other- 
wise. There is no more necessity for stipulating the proportion of men and 
women than the proportion of professional men to day laborers, or native bom 
to naturalized." 

Nor does Mrs. Adams believe in special exemptions or privileges for 
women talesmen. She successfully opposed the incorporation of any such in 
the amendment to the California Constitution which was necessary in order 
to make women eligible to Jury duty. Nor would she grant the validity of 
any practical objections to mixed Juries in cases which required locking up 
the Jury over night. 

Hon. Florence E. Allen Judge of Court of Common Pleas Cleveland, 
Ohio says : 

I believe that in practically every kind of case tried to a Jury, civil and 
criminal, women may serve together with men afi Jurors, to the furtherance 
of Bubstantlal Justice. 

One great hindrance to the proper conduct of the ordinary trial is the 
difficulty of securing intelligent Jurors. Having women serve upon the Jary 
more than doubles the number of intelligent citizens available for^jury serv- 
ice. This is true because, with the exception of the women with young chil- 
dren, women of education and intelligence have more leisure, relatively, than 
men of equal education and intelligence. We therefore should use women for 
Jury service xmless some obvious disadvantage arises from their use. 

In my experience, which has been confined wholly to criminal courts, no 
disadvantages have arisen from the use of women on mixed Juries. I know 
of no instance in which the women have failed to co-operate with the men 
upon the Juries. We do not, in Ohio, try divorce cases to a Jury, but I have 
had women in cases involving robbery, burglarly and murder. They are ex- 
tremely attentive and follow the evidence with conscientious interest. The 
men Jurors have commented favorably upon their work, and in general the 
women who have served upon my mixed Juries have given excellent satis- 
faction. 

Justice Daniel F. Cohalan of the Supreme Court of New York County 



Digitized by 



Google 



86 THE LAWYER AND BANKER 

took the position that the sense of chivalry which is shown toward women 
would prevent their being compelled to belons to Juries before which salacious 
divorce cases are being discussed. 

"Inasmuch," he continued, ''as in New York State there Is only one 
ground for divorce — ^that of infidelity — every divorce case must have what 
may be interpreted as an element of salaciousness. On that account a woman 
might well ask to be excused from serving on such a jury on the ground of 
sex." 

There are cases, in the opinion of the Justice, however, in which women 
could serve as Jurors with men without being placed in any embarrassment. 

Frederic R. Coudert, a distiguished member of the Bar of New York, 
who has also had a wide experience abroad, said that women as they came 
into all the responsibilities of citizenship could hardly expect to escape 
Jury duty. Whether or not they served with those of their own sex or with 
men jurors seemed to him immaterial. Their presence in divorce cases 
would be expected, in th^t often in such cases women appeared as parties 
to the action or as giving testimony. 

"Domestic infidelity exists," he continued, "and it is bound to come to 
the notice of the tribunals. Why, then, should not women of proper age 
and high intelligence, who have so intimate a knowledge of those matters 
which affect the home, be called upon to pass upon such matters? 

"It is a false standard and one of prudery which we have inherited from 
another state of society which dictates any other course. The indecency 
lies rather in the attempted concealment, in the disguising of facts of 
elementary social life rather than in their frank discussion, especially when 
necessary to effect Justice and to bring about a better state of affairs. 

Mrs. Jeanette G. Brill, president of the Brooklyn, New York Women's 
Bar Association, has publicly expressed herself on the subject of women 
jurors. She points out some of the objections advanced to women being 
called upon for such service saying the opposition is found almost entirely 
in the country. (The legislators from country districts say they are opposed 
because it would be difficult for the farmers' wives to leave home and travel 
perhaps a^ong distance to the county seat for Jury service. These legislators 
are suggesting that a bill to remove the restriction in this State against 
women jurors should be so worded as to make it a permissive measure. 

Mrs. Brill advances the argument in favor of jury service by women that 
it would prove vastly educational. "In the first place," says Mrs. Brill, 

"Jury service would broaden their legal Imowledge, and this would be helpful 
in their everyday dealings with tradesmen, landlords and others. Mothers 
with court experience would learn to be far more careful of their young 
daughters. Having had examples before their own eyes they would realize 
better some of the dangers that beset the path of the young girl." 

Judge Otto A. Rosalsky of the Court of General Sessions, New York 
City is heartily in favor of enlisting the services of women as jurors in 
criminal cases. Equally opposed to the plan is Judge Alfred J. Talley of 
the same court. Judge Talley, it may be stated, has had but little experience 
as a Judge, although he has been a practising attorney for many years. Judge 
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Rosalsky has had fifteen years experience on the bench and he has drawn 
his conclusions from practical experience. 

It was Judge Rosalsky who first assigned women to defend women 
accused of crime. He says he finds the serrice equally as good as that 
rendered by the male lawyer. He feels that a woman gets at the heart of 
a woman quicker than a man, conditions being equal. He is of the opinion 
that a mixed Jury of men and women could handle any class of criminal 
business that might be presented to it. 

Arthur C. Train of the New York bar has long studied criminal Juries 
at close range, although he is still young in years. As Assistant District 
Attorney, as the creator of "Tutt and Mr. Tntt/' who as a legal team carried 
Juries where they would, he is an expert on Jurors of all kinds. In a letter 
to the editor he tells of 'Twelve Good Woinen and True." 

As he sets forth there, women have been serving on Juries for about a 
half century in this country, for way out in Laramie, Wyo., they were held 
to be eligible for that duty. 

"It is a matter of common sense," said liffr. Train, "that women who are 
voters, as all of them are now who are citizens, should expect to be Jurors. 
As Jurors they would be expected to sit in all kinds of cases. There is no 
reason whatsoever for their declining to serve in cases in which there are 
details which may offend the delicate sensibilities of persons of refinement. 
As a matter of fact, many of these details are printed in the newspapers and 
^e average woman is fully aware of what is going on in the community. Such 
knowledge is not limited to men — ^women and children know about it also. 

'It is no pleasure for any one to listen to such prurient details. But if 
men are to be bored by having to hear them — ^for such testimony is boresome — 
women should not be exempt. 
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BlgbtB^ of Title Companiefl. 

A corporation organized under tlie laws of New York, authorized to 
insure titles to real estate, may draw a contract of sale, deed, bond and 
mortgage and attend to the execution of these instruments in connection 
with issuing a policy of title insurance on the real estate to which they 
reflBr. The same does not constitute a violation of section 280 of the New 
York Penal Law, which prohibits corporations from practicing law. — ^People 
T. N. Y. Titie G'y and Tr. Co. App'l Div. M'ch, 1920. 

Appeal (by the defendant from two Judgements of the Court of Special 
Sessions of the City of New York, rendered July 5, 1918, convicting it of 
violating section 280 of the Penal Law. The information in cause No. 1 
was for legal services and advice in connection with the drawing and at- 
tending to the execution of three instruments, namely, a deed, a bond and 
mortgage of real estate. The information in cause No. 2 was for like 
services in connection with the drawing of a contract in writing for the 
'sale and transfer of sudh real property. The court pronounced defendant 
guilty and fined defendant $1,000 in each case. 

The separate appeals were combined here and heard as a single cause 
in this court. 

Charles B. Hughes for the appellant. Harry G. Anderson, Assistant 
District Attorney for the respondents. 



Qnallflcations of Executor, 

The fact that the executor named in a will is not a permanent resident 
of the state, but is in the state only for the purpose of administering tihe 
estate, does not disqualify him from acting as executor. Nor is he dis- 
qualified by the fact that he had been discourteous to the testator's widow 
and disregarded her wishes in regard ^o the selection of an attorney. In 
this case tihe appeal taken by the widow delayed the settlement of tho 
estate for at least a year and was without merit. The court, therefore, 
required her to pay a penalty of $100 to the executor. — ^Kelly v. Beeson S. 
C. Calif. 186 Pac. 1041. 



FAILURE TO AFFIX BEVENUE STABfPS 

A question arose in the case of Reiciheirt v. Jerome H. Sheip, Inc., as 
to the effect of a failure to place internal revenue stamps on a deed con* 
veying real property. The claim was made that the absence of the revenue 
stamps rendered the deed inadmissible in evidence. The Supreme Court 
of Alabama (85 So. Rep. 267) decided that, in the absence of proof that 
there had been an attempt to evade the United States internal revenue law» 
the objection was not valid and the deed could be received in evidence. 
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TITLE TO REALTY IN A PERSONAL ACTION. 
An interesting application of an old common-law doctrine in a ciyil 
iEW state is found in Ducros v. 8t Bernard Cypress Co. (1918, La.) 
82 So. 841. The plaintiff sued for the ralue of certain timber which 
he alleged the defendant, in possession claiming title, had cut and removed 
from his land. The court held that the petition disclosed no cause of 
action since the plaintiff was in effect suing for a disturbance of possession, 
which he could not do where the defendant claimed title to the realty, 
until the question of ownership had been settled. 



FORGED CHECKS 

A drawee bank wlhidh pays a check, bearing a forgery of the drawer's 
signature, cannot reoorer the money from an innocent holder of the check, 
to whom the bank made payment, where the holder was guilty of no fraud 
or negUgence In the transaction. — Minnehaha Nat'l Bk. of Sioux Falls t. 
Pwice S. D. Sup. Ct.-176 N. W. 27. 



COVENANTS. — (111.) "Covenants of warranty" are treated as syn- 
onymous with "covenants for quiet enjoyment," and constitute an engage- 
ment that the covenantor and his heirs shall be barred from ever claiming 
the estate, and shall undertake to defend dt upon a claim by paramount 
tiUe. — ^Biwer vs. Martin, 12.8 N. E. 618. 

Though the common law rule of implied warranties is not in existence 
in niinoifi, unless where all the words of the statute are used, express 
warranties are given the same effect as implied at common law. — Id. 

CANCELLATION OF INSTRUMENTS — (U. S. C. C. A. N. Y.) Where 
a release is invalid because of mistake, fraud, druess, or undue influence 
not inherent in its execution, it may upon proper application be canceled 
by court of equity. — In re Atwater, 266 F. 2T8. 

DEEDS — (Cal. App.) Redelivery of a deed does not amount to a 
reconveyance. — Roberts v. Abbott, 192 P. 345. 

ESTATES — (111.) A "base or determinable fee" is such a fee as 
has a qualification subjoined thereto and which must be determined when- 
ever the qualification cuinexed to it is at an end, being a fee for the reason 
that it may last forever if the contingency does not happen, but debased 
because its duration depends upon collateral circumstances which qualify 
or debase it.— Mclntyre v. Dietrich, 128 N. E. 321. 

ESTATES— (Nev.) The term "legal titlei" does not have a strict 
legal meaning, and in a broad sense signifies title in fee as well as any in- 
ferior estate that may be carved out of an estate in fee, including a lease- 
hold estate, and any right of possession as distingiushed from the mere 
actual occupation. — ^Tobin v. Gartiez, 191 P. 1063. 

HOMESTEAD. — (Ky.) The homestead statutes do not create an in- 
terest in land, but merely gave the home keeper, with his family, the 
privilege of occupying as against creditors. — Demarest vs. Allen, 224 S. 
W. 468. 

MORTGAGE. — (2) (Neb.) Whether a deed absolute on its face is 
a sale or a mortgage depends upon the intention of the parties, to be 
gathered from their declarations and conduct, as well as from the papers 
which they have eubscribed.. .Snoke vs. Beach, 179 N. W. 389. 

MORTGAGE— -(3) (Ky.) Where an instrument was intended merely 
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as a security for a deed, it is a mortgage, though in form a deed absolute 
on its face. — Bo wen ▼. Boughner, 224 S. W. 653. 

QUIETING TTTIiE — (N. J. Ch.) Equity has no Jurisdiction over a 
bill to remove a cloud on title, where neither party was in actual posses- 
sion of the land, and each claimed constructive possession hy virtue of his 
paper legal title, since the question to be determined is the ownership 
of the legal title, which is a purely legal question, and must be tried at 
law. — ^Nugent v. Lindsley, 111 A. 324. 

SECOND WIFE BECOMES BENEFICIARY OVER DIVORCEE — John 
A. Appleby, named his wife, l»ula Appleby, as beneficiary. The certifi- 
cate was never changed, although LfUla Appleby obtained u divorce prior 
to insured's death. After this divorce, John Appleby married Olga Apple- 
by. He died on May 2, 1919, leaving Olga Appleby as his widow. 

Held, that since the wife named as the beneficiary had obtained a 
divorce, the second wife was entitled to the death benefit despite the fact 
that the husband in remarrying did not change the beneficiary. Appleby 
vs. Grand Lodge, Sons of Herman. 225 S. W., Reporter 588. Court 
of Civil Appeals of Texas. 

SPECIFIC PERFORMANCE — (Miss.) Where the previous cor* 
respondence between the parties had not specified all of the terms tor 
the sale of land, even the purchaser's name not being mentioned, and the 
final acceptance required the vendor to send the deed to a bank where 
purchaser resided to deliver on payment of the money and delivery of the 
notes, the contract cannot be specifically enforced. — ^Phelps t. Dana, 83 
So. 745. 

SPECIFIC PERFORMANCE — (U. S. C. C. A. Kan.) As a general 
rule specific performance of a contract will not be decreed by a court 
of equity in favor of the party against whom that court cannot compel 
its performance. — ^Hutchinson Gas & Fuel Co. v. Wichita Natural Gas Co., 
26. F. 35. 

VENDOR AND PURCHASER— (111.) Where a contract does not 
specify the time for performance, the law implies a reasonable time, 
and where the purchaser of land without excuse delayed tender of perfor- 
mance for several months and until after i,t was too late to give a; tenant 
from year to year notice to quit, the vendor was Justified in rescinding the 
contract. — ^Willhite v. Schurtz, 128 N. E. 551. 

VENDOR AND PURCHASER — (Minn.) An agreement to furnish 
title insurance upon completion of payments obligates the vendor to pro- 
cure the Insurance, ,a8 the oibligatlon of payment and of procuring the in- 
surance and concurrent. — ^Brown v. California ft Western Land Co., 177 N. 
W. 774. 

WILLS — (111.) On grounds of public policy it is the setled rule that, 
where construction is doubtful, a construction will be adopted which will 
give an estate of inheritance to the first devisee. — ^Beaty v. Calliss, 128 
N. E. 547. 

WILLS — (Ind. App.) If there is any doubt from the language of a 
will as to when the testator intended the property to vest in residuary 
beneficiaries, it will be canstrued to vest the property at the testator's 
death. — ^Herron v. Stanton, 128 N. E. 36>3. 
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ArgjuKktmt of Chas. E. O^rire before the JToint Committee of tho WlteoBoin Le^io- 
lature appointed at the 1919 eeesloii under BoMlutloA No. 115 to Inreotiffate land title 
leirUlation beld at the Citj HaU In the CItj of MUwankee^ Witeonein, on the ISth dajr 
of Deeember« IM*. ^ ^ »^ 

(Continued from last issue.) 
I am told your Real Estate Board here wants this law. A National 
Association of Real Estate Brokers, and I presume you have some here 
in Milwaukee who are members of that association, through its com- 
mittee says : 

"The Torrens law as operated lit the States at taie present time seri- 
ously endangers established titles and facilitates the fraudulent acqair- 
ing of property by dishonest and iinscrupulous persons. Many judg- 
ments have been obtained in California without the pendency of the 
suit having been brought to the attention of the property owners whose 
property was affected by the suit, such Judgments being based entirely 
upon a notice published in some small and obscure newspaper never 
seen by the person whose interests were affected by It Cases have 
occurred in which an owner in the actual possession of his property 
l^as had that property taken from him without his knowledge and 
vested in a stranger to the title. Instances are a matter of record." 

"The State does not guarantee titles under the Torrens law. The 
State treasurer is merely the custodian of a fund created by charging 
each person a small precentage of the assessed value of his property 
brought under the law. This is the only fund available to the defrauded 
persons. If it is exhausted they have no recourse. The sum is obviously 
inadequate to protect the titles to the property registered under the 
Torrens system. This fund insures in name only, it being all but im- 
possible to obtain compensation from it. The Torrens law requires that 
before a defrauded property owner can maintain suit to recover from 
the fund, he must first establish the fact that he has sued the party 
directly responsible for his loss, and has been unable to recover from 
him. Very few persons would feel that they were in fact insured against 
fire if they were obliged to prove that they had sued the person re- 
sponsible for the fire, and had been unable to recover from him before 
they could even make demand of the insurance company for reimburse- 
ment of their loss. Tet the friends of the Torrens system have pointed 
with some little pride to its assurance fund provision. 

"Such little value as the provision has in further limited by the 
fact that the law requires that suit against the assurance fund must 
be commenced within a limited tiQie after the wrong complained of 
has been committed. Thus, if the property owner did not learn that 
he had been deprived of his property until this limit has passed after 
he had been defrauded, the Torrens law would completely bar him firom 
any recovery against the fund." 

MR. Mc. CORMICK: Might I ask you to give the date of this 
report of those gentlemen in New York, the date they made that re- 
port? 

MR. GEORGE: That was made in August, 1917. 

What is a judgment in a Torrens action? It is a judgment of the 
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court into which you are involuntarily thrown and compelled to go. That 
judgment is no more effective than is any other judgment that is ren- 
dered by a court either in divorce cases or in the interest of property 
rights. Not at all. It can be opened up and vacated just as readily 
and it doesn't make any difference what law is passed by your legisla- 
ture. If you pass laws contrary to the provisions of the Fourteenth 
Amendment to the Constitution they are void. 

Here is one thing I want to call yout attention to, it is only sug- 
gestive. When the Federal Farm Land Banks started in business un- 
der the beneficent auspices of the paternal government of President 
Wilson, word was given out by different college professors and by the 
Bureau itself and by all parties who were adverse to our present sys- 
tem, that Torrens certificates would be accepted by the banks without 
question. Out in Berkkley, California, they did that for a little while, 
and possibly you may know that bank went flooey and they had to have 
additional capital and the government had to step in. So the Federal 
Farm Land Bureau appointed a man by the name of White, living in 
San Francisco, who is said to be a brother-in-law of either Mr. or Mrs. 
Wilson, it doesn't make any difference which, and he made an examina- 
tion and he reported back that it was a good thing if it was all right, 
and there he left it. That was fairly the substance of his conclusion 
and report, that if the Torrens certificate was all it claimed to be you 
could safely loan money on it, but if it wasn't you could not. That was 
the substance of the report. After a little bit of examination, after 
the matter was put up to the various title men throughout the country, 
after the Federal Farm Land Bureau had ,examined into the matter, 
they changed positions. If these banks were loaning money to you to- 
day, gentlemen, you would take a Torrens certificate or many of them 
to your bank at St. Paul and Mr. Scott there in charge of the title work 
of that bank would tell you 'they are not worth the paper they are 
written on." They would not loan a cent of money unless accompanied 
by a title insurance policy or a perfect transcript of the entire record 
in order that Mr. Scott, as chief examiner could satisfy himself that 
everjrthing is right. No Federal Land Bank will accept a Torrens cer- 
tificate as what it says upon its face it is. It is all right as far as it 
goes, as would be a quitclaim deed, but it has got to be backed up with 
either an abstract, a title insurance policy or it has got to have in ad- 
dition to that possibly a transcript of the court proceedings so that a 
lawyer can go over it and know what he is talking about when he says 
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that it is good. So I say that the Torrens System affords a fine theory, 
but it is and has been in these United States wrong in practice, a theory 
as perfect as the one proposed by onr Chief Magistrate providing for 
a universal brotherhood of men and a league of nations, but when you 
come down to its workability it is no more practical than these. 

I am furnished from Illinois the following facts which I desire at 
this time to submit as an additional argument to mine as to why you 
gentlemen ought not to recommend this proposed measure : 

"The Land Titles Act in Illinois was first passed in 1895; there- 
after held to be unconstitutional chiefly because it imposed judicial 
powers upon the Registrar, a ministerial officer. See People vs. Chase, 
165 111., 527; 30 L. R. A. 105. The Act was thereafter amended in 1897 
80 as to provide for a court proceeding wherein the proper parties in 
interest were brought before the Court and the court authorized the 
registration of the title. The Registrar was merely the instrument 
through whom the court acted in the matter. This act was in the 
main held to be constitutional in People vs. Simon, 176 111., 165; 44 
L. R. A. 801. 

"The whole theory of the Torrens Act is based upon the assump- 
tion that when a title is once registered, neither a purchaser nor a 
mortgagee need to look any farther than the registrar's roll, and if he 
finds the title clear as there shown, he can rely upon it absolutely. This 
is a misapprehension because the Torrens certificate is not final or 
conclusive, and is no better than the decree of court upon which it is 
based. If the proper parties are not brought before the Court the 
certificate is fatally defective as to the interests held by such parties; 
so that anyone dealing with the Torrens certificate must really employ 
a lawyer and go back of the certificate to ascertain whether the proper 
parties have been brought before the court and concluded by the decree. 

"Again, the Torrens law assumes to bind all parties, whether made 
defendants or not, imder the name of "All whom it may concern." 
This, of course, is abortive, because under our Federal and State Con- 
Btitutions, no man can be deprived of his property without due process 
of law, and if a man is known and his name can be ascertained, he 
cannot be made a party and cannot be bound under the description of 
"All whom it may concern." 

"Again, there is no ample fund back of the Torrens certificate to 
protect it. Attempts have been made to create such funds under vari- 
ous statutes. These are all of no force or effect; first, because a county 
or state has no right to enter into the private business of guaranteeing 
or insuring titles; and second, because the guaranty fund can only be 
built up by taxing one man to pay a possible defect in another man's 
tiUe. 

"As a practical matter, the Torrens Act has been a failure in Illi- 
nois. The first registration was on January 21, 1899; since that time, 
(nearly 22 years), 11,778 applications have been filed. In 1919 there 
were 638; In 1920, Including December 9th, there were 676. A large 
number of the titles which have thus been registered we have guaran- 
teed, because purchasers and mortgagees have not been willing to rely 
upon the Torrens Certificates. 

"Perhaps the greatest objection, from a practical stand-point, to 
the Torrens System is, that whenever trouble comes the person whose 
titles have been registered have no practical relief; they have to defend 
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their own law suits and if they lose, they have only recourse to the in- 
demnity fund, which is wholly insufficient and out of which no payments 
are in fact made; whereas, in the case of titles which we have guar- 
anteed, the burdens and expenses of all litigation are immediately taken 
over and assumed by our company, and in case there is a loss, we have 
always been very prompt to take care of it, so that as a matter of 
practice, mortgagees and purchasers insist upon guaranty policies and 
will not accept Torrens certificates." 

MR. Mc. CORMICK: That letter is from the Chicago Title and 
Trust Company? 

MR. GEORGE: That letter is from Sherman C. Spitzer, one of 
the attorneys for the Chicago Title & Trust Company. 

I have before me the Financial-Insurance News which is published 
at Los Angeles, California. A little while ago a man bought a piece 
of property down there and planted it to apricots. Sometime afterwards 
it was found somebody had a treasurer's deed on the property for the 
pa)mient of $1.59 taxes I believe. The man that had the deed went into 
the adjoining county, San Bernardino, and proceeded to put five acres 
of land which were under apricots under the Torrens System and got a 
certificate which said it was conclusive, and then he went around and 
sold that piece of property to an entirely innocent purchaser, not a party 
in on the fraud. He didn't know where this man got his title nor how he 
got it. He bought that property and he paid for it and no where at any 
time had there ever been^any fraud imputed to him nor has he been 
charged with being a party to it, until sometime afterward when this 
man got ready to go there and found Mr. Stewart there, the original 
owner, the man who did own it really although the certificate said he 
didn't, and they took the case up and under a section of the law, a 
clause of the Torrens Act which you are asked to adopt here. Section 
36, which provides the purchaser taking a transfer of registered land 
from the registered owner shall not be held to inquire into the circum- 
stances under which he obtained. the property to be affected with notice 
or of any unregistered interests. The knowledge that any unregis- 
tered interest in the property is in existence shall not be imputed as 
fraud. That is the language of the law in California and you will prob- 
ably have a section of the law, if you recommend it, similar to that. 
What do the Courts down there say? Indirectly they say just the same 
as the Judge in Virginia, indirectly that say that a man who takes a 
certificate without looking into it does so at his peril because he gets 
nothing and is fool enough to take it. But Judge Curtis, sitting in the 
County of San Bernardino, after a period of five years declared that the 
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lorrens certificate and the judgment to be absolutely void, that Stewart 
who was in possession and who had actually paid for his land in the 
first instance and didn't know of any of these Aim flam propositions was 
entitled to his prpperty and his home. Judge Curtis held that a man's 
home and his house is his castle and that no law that the l^slature of 
California can put on its books can at any time, anywhere deprive a man 
of that without serving that man with notice and bringing him into 
court, destroying his property rights and probably his family as well. 
All this is possible under the Torrens System, 

The consideration of this question should be sincere. The argu- 
ment pro and con should be judicial in its aspect. There should be no 
evading of issues ; no false pretense ; no arraignment of men or meas- 
ures through vituperation or oratorical misrepresentation. The issues 
are more momentous than those arising out of the currency, taxation or 
income. They affect the basis of all wealth, — ^the God-given foundation 
for the increase of property and the pursuit of happiness. 

In this feeling then, I approach the subject. Briefly only will 
I discuss what all men know — ^the many advantages of our present sys- 
tem of recordation over those experiments of all other nations. Ex- 
periments and systems which are changing for better or worse about 
as often as the political storm sweeps one party out of power and an- 
other in ; or a king is shaken from his throne that some other kind of a 
ruler may take his place. Time tried through the last century, we are 
asked to change our American system for one which came into existence 
through the stress of convict environment on the shore^ of Botany Bay, 
Australia. 

We can only judge of the future by an examination of the past. 
Human nature does not change over night. The rule of averages is the 
same today as in the time of Aristotle "the Just." Values change and 
increase as titles become more perfect and merchantable. Land re- 
mains very much as it was a thousand years ago plus only the improve- 
ments made upon it. In all transfers of realty, we convey — not the soil — 
but the title thereto, so we are all impressed with the necessity of main- 
taining or of creating the surest, most certain, economical and practical 
method of passing title by conveyancing. 

Our present system of recordation is instinctively American. It 
began with the Colonies and has remained with us ever since. It is 
simple, practical and based on .the fimdamental principles of justice to 
all men, safe-guarded by our Courts and Constitutions. Today the peo- 
ple of Wisconsin are passing title to the soil they own under the guar- 
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antee of both State and Federal Governments that life, liberty and prop- 
erty cannot be taken or affected injuriously until due process of law has 
been had; that all parties in interest have properly had their day in 
Court. Under our recording syistem, the home owner — ^no matter how 
lowly, or the possessor of millions of dollars worth of tract or city 
property, need have no fear his property will be taken from him without 
due notice. The present all- American system guarantees the owner the 
full protection of the laws of constitutional government. The property 
of the citizen is not subject to the' control'or pleasure of any arbitrary, 
inefficient or unscrupulous public official. 

The title men, lawyers and conveyancers, with an efficient recording 
system, have built an impregnable fortress; a system of land transfers 
which is unparallelled in any country in the world. Under this system, 
litigation is small, the title-to real property certain and secure, the mort- 
gage investments of banker and investor are as solid as the rock of 
Gibraltar. Few frauds are perpetrated and errors are nigh to impossi- 
ble. If a mistake is made, it is certain of discovery and is easily cor- 
rected. The present system is not visionary. It is not a grand-stand 
bluff. It holds out no specious promises which cannot be fulfilled. It 
is not based on illusionary hopes or misrepresentations. It is the result 
of conservative thought, of sound business judgment. Its working is 
the acme of intelligent co-operative study and endeavor. 

With these remarks, I will no longer dwell upon what we have, but 
will devote my time to what we are asked to endorse. As a practical 
man, familiar to a certain degree with the various systems of land trans- 
fers in various countries, I must admit I cannot see a crow or buzzard 
and by any stretch of imagination conceive it to be a humming bird 
or canary. 

Characteristically American principles of certainty and justice are 
exemplified in our present system. Their antithesis is found in the Tor- 
rens system. This is what you are to consider as a desirable measure 
to take the place in part of the present operative recording system. You 
are asked to t:reate a dual system of land transfers and then to leave 
the public to help themselves and trust in God. 

I am opposed as a lawyer and property owner to the creation of 
a registration system whereby certificates issued will say one thing jind 
mean something else. A Torrens law certificate must be conclusive of 
all the world to all men or it is a fraud on its face. It must be the crea- 
ture of arbitrary and autocratic powers. It must not only be prima 
facie but conclusive evidence of ownership. It must be more than the 
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iolemn decree of our courts, or the proclamation of the Governor or 
even of the President. It must be co-extensive in its declaration with 
that of the ukase of the late Czar. In order for the Torrens system to 
successfully operate, the Registrar must be vested with arbitrary and 
autocratic powets not vested in any other person in the world today. 
The Registrar is presumed to have the power to create title whether one 
previously existed or not and when he has so created it, his stamp and 
signature make it conclusive and indefeasible. Such a system is ab- 
horrent to our conception of law and* order, to government itself. It 
may be operated perhaps in a country ruled by a monarch whose dictiftn 
is law and whose actions are subject to no limitation, but it cannot and 
will not work in any land where the basis of government is a written 
constitution, where guarantees, of protection are afforded every citizen. 
Mr. Charles E. Jones of the Department of Justice in Washington, 
has said: "There is no certainty of a Torrens certificate being good; 
at best it is but prima facie evidence of title. It must be accompanied 
by an abstract of title and a certified copy of all court proceedings under 
which the certificate was issued. With these before the lawyer, he can 
determine whether the title is good or not." 

The Canadian parliament can take land away from "A" and give it 
to "B" and the Courts are powerless to prevent it. But you cannot do 
that in this country as long as the Fourteenth Amendment to the Fed- 
eral Constitution stands. They attempt to justify this upon the theory 
that the public is in some way benefited and that individual injustice and 
hardship must yield to the public good. 

What concern is it to the public whether a given piece of land be- 
longs to "A" or to **B?" If th# public is interested at all in the private 
ownership of land its interest is to see that the right man gets the land, 
not the wrong one. Its interest is to see that the State protects the 
citizen in his property rights instead of permitting them to be taken away 
from him. 

(Continued in the next issue.) 
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BOOK REVIEWS 



LATIN-AMERICAN COMMERCIAL LAW, By T. Esquivel Obregon. 
Honorary member of the Spanish Royal Academy of Jurisprudence, and Lec- 
turare on Latin-American Commercial Law in New York and in Columbia Uni- 
versities — with the collaboration of Edwin M. Borchard, Professor of Law^ 
Yale University — ^The Banks Law Publishing Company, 23 Park Place, New 
York. 

This book comes very timely to save the American foreign trade both 
money and troubles. We have been waiting for a long time for a book like 
this, but the difficulties of the work, the equipment ■ and preparation it re- 
quired on the part of its author account for the delay. 

An Alnerican, educated under the conimon law system could not write 
such book; a foreigner who does not appreciate the problems that an American 
lawyer has to face in dealing with Latin American matters could not write 
the book either; it was necessary at the same time to be brought up in a civil 
law country and have lived for some time in our Own country to understand 
thoroughly and to explain clearly for an American the system of law of the 
countries of the South. 

This is just what has been accomplished in a very efficient way in the 
book that we are reviewing. 

The trend of our foreign commerce is decidedly toward Latin-America, 
W(e try to make the intercourse with the peoples of this continent profitable 
in the highest degree. ,In the beginning, however, many discouraging in- 
cidents may occur on account of our inexperience. In entering into that field 
we can avail ourselves of the valuable guidance of small American traders, 
who could have been the harbingers of our big enterprises helping them with 
their keen and close observation of the people in every country. That is the 
handicap of Americans in the competition with traders of some countries of 
Europe, as Spain, Germany, France and Italy* 

Such lack of detailed knowledge may result, and has acutally resulted in 
many misunderstandings, due to which the first meeting with those people 
of the South is a clash, notwithstanding that the approach was made by both 
parties with the most friendly purposes. The whole matter can be easily ex- 
plained: When we make a business proposition to a person in Latin- America, 
we, unconsciously overlook certain details, because we can not help thinking 
that the other party has knowledge of our legal and business traditions; the 
person so addressed, on the contrary knows only his own legal and customary 
methods, which in many cases are at variance with ours; when both parties 
realize their mistake it is too late, the interests are already in collision. 

WjB have very naively thought that all we need for trading with those 
people was a knowledge of Spanish. That is due to our inexperience. It is 
necessary to recognize and to bear contantly in mind that the peoples of the 
South have their own peculiar culture, methods of business and laws ; that 
they, very often, are proud of such culture and laws, no matter how different 
they are from ours. We must admit, therefore, that between them and us 
there is more than a philological difference, which at times looks like a real 
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chasm; and the book of Mr. Esquivel Obregon comes very opportunely to help 
US in spanning that chasm. 

That is why the book is of real service, and why it is destined to become a 
necessary reference book of every American concern which has or intends to 
have any dealings with Latin-America. 

A mere glance at the book will show that its value cannot be exaggerated. 

Are our traders aware that if they ofter goods to a Peruvian concern and 
the latter, accepting the offer, places an order by telegraph, that concern is 
not bound, unless that means of correspondence was previously agreed upon? 

How many persons know that a bill of exchange drawn in this country . 
on Argentina must be sent immediately after issuing, as otherwise the rights 
of the payee or indorsers against one another or against the drawee are for- 
feited? 

It is of vital importance that a check can not be endorsed in Mexico, 
and, consequently, the drawee must refuse paymei^t if the check is presented 
by the endorsee. 

In a matter. of daily and great importance as that of powers of attorney 
to be exercised in those countries, our traders, and even our lawyers try in 
vain to satisfy their needs and prevent objections by using extravagant 
verbosity, by repeating over and over again the. same i4ea in as many forms 
as they think possible; still they often fail to state what is necessary, while 
they have set forth many things that are superfluous. 

From a scientific stand-point the book is a revelation of the consistency 
and cohesiveness of the legal system of the countries of Spanish origin, which, 
even though working separately from one another, and at times, without the 
least commercial intercourse, have their bodies of law contained within 
the frame of the Spanish law, which system allows the law maker to suit 
the requirements of each country, ahd closely follow the trend of modern 
opinions. This circumstance made possible for the author to give a complete 
presentation of the commercial law of the twenty independent nations of 
Latin-America in a single volume, without prejudice to all those details with- 
out which knowledge is of no practical use. 

The book, has a very full alphabetic index, which makes its consulta- 
tion easy for persons not familiar with legal matters. 

HOLMES FEDERAL TAXES— The Bobbs-Merrill Company, Indianapolis, 
Indiana, has issued the 1921 supplement to the 1920 edition of Holmes Federal 
Taxes. This work, which, because of the popularity of its previous editions, 
is well known to business men, bankers, accountants and attorneys through- 
out the United States, covers exhaustively the Income tax, war profits and 
excess profits taxes, stamp taxes, capital stock tax and the tax on the em- 
ployment of child labor. 

The author, George E. Holmes, of the New York Bar, ranks as a foremost 
authority on American taxation and tax laws. 

Tfie 1920 or Third Edition of this valuable book contains 1151 pages and 
the 1921 supplement, a separate volume, containing 539 pages, brings the 
Third Edition down to January 1921, The price of the Third (1920) Edition 
and the Supplement together is $10. The price of the 1921 Supplement sepa- 
rately is $5. 
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PATENT LAWYERS 

IN WASHINGTON, D. C. AND PRINCIPAL CITIES 

DISTRICT OF COLUMBIA. 

WASHINGTON Laeey & Lacey, Springer Bldg., 689 F St., N. W., United 

States and Foreign Patents. Patent practice exclusively. 
ILLINOIS. 

CHICAGO Murrajr, Lotz & lVUson« Monadnock Block. 

CHICAGO Ira J. Wilson, Monadnock Block, Patents, Trade-Mark** 

MINNESOTA. 

MINNEAPOLIS Merchant, Kilffore & Kilffore, 727 Metropolitan Bank Bldg. 

Patent Attorney, Mechanical Engineers. Frank D. 
Merchant, expert in Patent Causes. 
MICHIGAN. 

DETROIT Barthel, Flanders & Barthel, 407-14 Buhl Block. Attorneys 

and Solicitors, United States and Foreign Patents. 
Trade-Marks and Copyrights. Established 1865. Write 
for information. 
NEW YORK 

BUFFALO Clarence S. Walker, 435 Elliott Square. Patents and Patent 

Causes. 

WISCONSIN. 
MADISON Charles Albert French & Son, Specializing Labels and Trade- 
Marks. Mechanical Inventions. 
CANADA 
TORONTO Stanley Llffhtfoot, Lumsden Bldg., Registered Patent Solici- 
tor and Attorney. 
HOLLAND. 
THE HAGUE Van der Graaf & Co.'s Octrooi-Boreau, Registered Patent- 
Agents; Ingenieurs-Conseils ; Bingetragene Patentan- 
walte. 



Certif iedy Chartered & Public Accountants 

We especially recommend to Attorneys and Bankers who have t|se for 
reliable accountants those named below. Investigations, the installing: of 
syHtems, research in Municipal, Financial and Commercial methods will be 
satisfactorily undertaken at reasonable cost. 



DISTRICT OF COLUMBIA. 

WASHINGTON Barney Icoliihs, National Metropolitan Bank Bldg. Public 

Accountant, Counsellor on Federal Taxation. 
CANADA. 

{VINDSOR, ONT Dadson, Fitzgerald & Co., Arthur S. Fitzgerald, C. A. 

Huron & Erie Bldg. 
HAMILTON, ONTARIO .Berkeley G. Lowe, 40 Sun Life Bldg. Income Tax Adjuster. 
TORONTO, ONTARIO ...William C. Benson, C. A. Branch at London, Ontario, 426 

Talbot St. 

ILLINOIS. 

CHICAGO B. D. Comfort & Co., 537 First National Bank Bldg. Public 

Accountants and Income Tax Specialists. 
LOUISIANA. 

NEW ORLEANS Edward R. Burt & Co., 807-9 Malson Blanche Annex. 

MARYLAND. 

BALTIMORE Bartels St Spamer, 700 Equitable Building. Income Tax, 

Auditing, Investigations, systems. 
MA»<!iACH Ls^JsiTTb. 

BOSTON Cooley & Marvin Co.. 73 Tremont Street. 

MICHIGAN. 

DETROIT Smith, McKay & Co., 834 Ford Bldg. 

MINNESOTA. 

DULUTH .Fames S. MatteMin. C. P. A.. 701 Alworth Building 

MINNEAPOLIS Harold E. Sandahl & Co., 501 Essex Bldg. 

NEW YORK. ^ 

BUFFALO James L. Nichols, 715 Brisbane Bldg. Accountant and 

Auditor. 

OHIO. 

CLEYELAND Card, Palmer & Slbblson, Guardian Bldg., Tax Consultiints, 

Federal Tax Investigation. 
WISCONSIN. 

MILWAUKEE Carl E. Dietz, 709 Security Bldg. 

LA CROSSE Jerome W. Hanks. 410-1 Batavian National Bank Bldg. 
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IT A LEX SCRIPT A EST 



We Believe in the preservation of American 
institutions as defined by the founders of this 
republic. 



In the madness of a warring world civilization seems almost to 
have been ploughed under. There is less regard for law and its orderly 
processes than ever known in the history of our country. Looking 
alone at the acts and declarations of those who are opposed to the re- 
straint of law, one might well conclude that our part of the world is 
in a state of anarchy and decadence. But, while it is true there is more 
of lawlessness than ever before, it is also true that there has never been 
a deeper, more abiding, love of country, nor greater respect for our 
republican institutions. The overwhelming sentiment of the American 
public is behind its laws. "Underneath it are the everlasting arms." 
But the hour has struck when every individual and organization of in- 
dividuals, every class and calling in our common country, should stand 
for the application and enforcement of law, in order that those who 
hold it in contempt may realize that the ship of state has not left its 
moorings and will not be surrendered to those who would destroy it. 

Our armies saved the day for the Allies and cost the Hohenzollem 
regime its empire. As a result the people of Germany listened to the 
voice of Peace and looked to the United States with eyes of hope. 
We return to our soil, not as conquerors, but are charged with being 
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seducers of a mighty people and as a fact are now standing by while 
the age old vulture of conquest, represented by Great Britain, is pick- 
ing the bones of Germany's economic corpse. 

We do not believe in monarchial rule. It matters not whether the 
throne be held by a Czar, an Emperor or a King. No matter whether 
it be Persia, Austria or England — ^the theory of the divine right to rule 
is a farce and delusion. It is a false premise. The King of England 
could not help being the son of his father, but that fact in itself con- 
ferred u,pon him no more right to become ruler of Great Britain than 
was conferred upon Pat O'Brien or any other son of the Emerald Isle 
to equal power. 

If an Emperor or a King call their subjects to arms and defeat 
comes, in common fairness let the property of the Sovereign be taken 
to pay the war debt. Do this for half a century, and war will have 
become a thing of the past. By what inherent right does the King 
of England rule over Ireland, Egypt and India? None! The power 
is one of might without an element of right. 

The earth belongs to mankind, not to those who assume to own and 
govern it. Age old tradition does not enlighten. It takes Freedom in 
its every aspect to bring fair understanding and ensure justice to all men. 

Kingly rule is despotic rule. The United States fought Spain to 
a finish because of cruelties inflicted in Cuba. Shall we how stand by 
without protest when the wailing of the Irish people reaches our ears? 
Their cries are those of an oppressed people clamoring for self-gov- 
ernment. 

The throne and its occupant must go. The vast court and thousands 
of military chiefs must be destroyed by force of public opinion. In 
brief, the power which enslaves men must meet a peaceful annihilation. 

Thrones will shake. 

Kings will quake 
As the light of Democracy sweeps out thro the world; 
Till the last chain ig broken and battle flag furled, 
And Liberty rules in all realms, and the race 
Leaves the gutters and gloom for the glory and grace 
When the serfs as their equals their sovereigns face. 

The Allies' quarrel was with William II. and the Princes, Knights 
and lesser lights of his dynasty. The military power of Germany is 
charged with the dread catastrophe of 1914-1918. The song of hate was 
far louder than the cries for mercy. If the lust of the Emperor pro- 
duced fruit from the garden of despotism during the late war, why may 
it not be repeated through the madness or imbecility of a King-power 
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later on. If the above is true, then why not now seek to collect the 
great debt due the injured nations from the people who were responsible 
for the devilish disaster. Would it not be consistent and right to re- 
quire the surrender of every dollar of the property of the ruling class 
so clearly responsible for the destruction wrought and leave the toiler, 
who served because he had no will nor power to help himself, to go 
free to labor and rejoice under the freedom he won by our encourage- 
ment to build a new and better government for himself. 

The Emperor rests in comfort. The Princes of Germany continue 
to have enough. The estates of every kind of the vast houshold of 
business and military chiefs who expected to profit by the war are 
evidence of vast wealth. 

It is becoming plainer every day to all observant people that the 
war was a mighty upheaval of forces fostered by a wretched weakness 
in our civilization and in all governments of the world. Unless we one 
and all could have mended our social and political ways, it was inevitable 
that the conflagration would come, as it is certain to come again if we 
continue to give more thought to the past war and preparing for another 
war than we do to the establishment of the fundamental principles of 
peace upon the earth. 

Revenge will not pay; it brings again its kind. Injustice, whatever 
the power to enforce, will always return to us in kind. No sovereign 
people can be permanently enslaved or punished. 

The price of blood will curse the receiver as did the penalty imposed 
on France by Germany, and like conduct now by France will be an ever- 
lasting menace to its people. 

Let every man put this question to himself : Does it pay to harbor 
revenge, or to collect "blood money ;" does any transaction permanently 
pay other than one of mutuality and justice? No matter what our human 
inclinations may be, we know which is the right and true course, and 
what is good for us is good for other men and other peeople. 



OLD AND NEW INCOME TAXES. 
The income tax laws of 1867 and of recent years alike levied upon 
"gains, profits and income." The meaning of those words was thought 
to be settled by repeated decisions given by the highest court. In the 
famous case of Gray vs. Darlington, Justice Field decided that the words 
applied only to transactions during the taxable year, and that— 

•the mere fact that propery has advanced in value between the date of acquisi- 
tion and sale does not authorize the imposition of the tax on the amount of 
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the advance. Mere advance in value In no sense constitutes the gains, profits 
or income specified in the statute. It constitutes and can be treated merely 
as increase of capital." 

The general assumption has been that such was still the law, the 
situation not having been altered by the adoption of the Sixteenth 
Amendment, taxing income "from whatever source derived." Those 
words have been construed to mean nothing more than the removal of 
the constitutional bar to levying an income tax without apportionment 
according to population. The implications from the apparent meaning 
of the amendment were seen to be so serious that, while the cases de- 
cided recently were pending, Senators Smith and Gore filed with the 
court a declaration of the intentions of Congress in passing the statutes 
and opposing the contention of the Government that any increase in 
the value of a capital investment may be taxed as income. Now comes 
the unanimous decision of the Supreme Court to the contrary. 

The constitutional amendment cannot well be altered, but the 
statutes under the amendment can and should be changed. It is in- 
tolerable that the Government should lie in wait for its taxes, and take 
them when it can find a profit, calculated from an arbitrary date. It is 
the right of the owner of property to alter its form by dealing with it in 
his discretion, yet if the owner chooses to sell or exchange, the Gov- 
ernment, under the present law, will take a great part of the price he 
receives. Business cannot live under such restrictions upon trade and 
such exactions in taxes as are now imposed. There is little cause for 
wonder when lawyers find strange meanings in obscure language. That 
is their business. But when perfectly plain words are found to mean 
something other than everybody would take them to mean without the 
aid of lawyers and courts, the law is as uncertain as the law makes 
business. The alleviation of the decision is its limitation to the revenue 
act of 1916, and to actual transactions resulting in real profits. The 
Goodrich decision is that there can be no tax on a profit calculated from 
a rise from the depression of 1913, when the difference between actual 
purchase and sales prices shows a loss. 



The Supreme Court of the United States has sustained the Police 
Power of New York and the District of Columbia in legislation govern- 
ing house and tenement leasing whereby tenants may not be disturbed 
in the enjoyment of possession. 

The case above referred to as well as the validity of the so-called Ball 
Act passed by Congress in 1918, have been sustained by a recent decision 



Digitized by 



Google 



EDITORIAL 105 

of the United States Supreme Court. Rent profiteers have, in conse- 
quence, received a body blow. 

While the decision is local in its direct effect, it is national in its 
scope and epochal in its declaration of the public interest over private 
property rights.' 

By the decision the way would seem to be open to any State or any 
municipality possessing sufficiently broad rights of home rule, where a 
housing emergency threatening the health and welfare of the community 
is deemed to exist, similarly to limit rents by law. 

The language used in the minority opinion of the Supreme Court of 
the United States in the rent law cases is strong. The four judges who 
join in the McKenna opinion view the majority opinion as an attack upon 
the right of property which may be extended even to the repudiation of 
bonds and contracts madePby the government itself. 

Both the Washington and New York laws were aimed to prevent 
landlords from turning tenants out of doors at the expiration of their 
leases and provide means for determining by official inquiry what a just 
rent will be in such cases. Under both laws, the landlord loses in part the 
control of his property which his ownership formerly implied, and loses 
some of the rights that havjB been his under the contract between himself 
and his tenant. The laws provide no compensation to the landlord for 
such losses. 

Can it be doubted that such a law would have been denounced by all 
of the members of the court twenty years ago? The two laws invade 
rights which every property owner has believed to be his, and there have 
been few but single-taxers and socialists to dispute the claim. The idea 
that a man has a right to do as he will with his own property is deeply 
imbedded in the American mind and in American law. The idea that a 
contract binds both parties morally and legally is equally ingrained. The 
same ideas, subject, of course, to well-settled limitations, have also been 
strong in the courts, but the Supreme Court of the United States has now 
set a new limit upon the right of a man to do as he will with his own, and 
has given new freedom to legislatures to modify the effect of contracts. 
And this departure of the Court is made in the teeth of what has gener- 
ally been understood to be the meaning of the fifth and fourteenth 
amendments to the constitution. It is no wonder that the conservative 
members of the Court are shocked, for those amendments relating to just 
compensation and due process are the constitutional shields of property 
against governmental injustice. 
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But the public and the judicial mind of twenty or even five years ago 
is not the mind of today. Everyone knows how rent profiteering awak- 
ened the public to the fact that ownership of habitable houses sometimes 
implies power in a landlord to pluck his tenant bare to the skin. The 
same knowledge also has reached the Court and the majority opinion is 
to be regarded as a response to the logic of facts developed by the world- 
wide housing shortage. Whether it is a wise response only time and 
experience will show. 

AN2rOV2fCEMB2JT, 

It U a plea^re to announce that Frank C, Hackman, one of the ahletip 
law writeri in this country, has consented to join the editorial staff of Ths 
Lawyer and Bainher^ Mr- Hackftkon is an experienced titleman, thorough, 
energetic and a recognleed authority on abstracting as vjell as title insurance. 
He will have from now on, the burden of conducting that department of this 
magazine which has to do with title work, 

Mr, Hackman is no stranger to our readers wiho have long appreciated, en- 
joyed and profited by the work of his pen. All copy having to do with title 
matters wUl henceforth go through Mr, Hackman's hands and the responsibility 
for the departmentt, which means so much to the American Association of Title 
Men, will be undivided by our Associate Editor, 

May 31, 1921. CHARLES E, GEORGE, Editor. 



EDITORIAL COMMENT ON INDUSTRIAL 

EVENTS 



There dawned a few months since what may be properly called "The 
Automobile Silk Shirt Age." Paper fortunes were to be had for the taking, 
business men were swept off their feet, skilled and unskiUed labor demanded 
compensation out of reason and we now are asking oiB*selYe8 "Wihat of the 
morrow — am I my brother's keeper?" 

The successful citizen, be he day laborer, contractor, farmer, merchant, 
banker, or factory operator, has a very proper respect for government, for 
authority, for law and for order. Experience has taught him that little or 
nothing can be accomplished except responsibility be centered in capable 
hands. However, this very respect for government, for orderly processes, for 
authority, leads many citizens into a state of mind out of which grow many 
of the social and economic problems of the day. This state of mind is difHcnlt 
of definition. The best that can be done is to describe it. How often have 
you noticed that when men are placed in public office, legislative or other- 
wise, that they become, in the eyes of the citizen, suddenly endowed witli 
ominous omniscience. Men whose Judgment would not be taken upon the 
simplest problems of everyday life, now become oracles of wisdom from the 
mere fact that they hold some sort of public office. We are prone to believe 
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that the thing which we wish was true, has actually been accomplished in 
the selection of public servants. We indulge as citizens in this mild but 
baneful form of vanity, which leads us to believe, or at least act as if we 
believed, that those we have chosen to public office must be the great men 
that we really wish they were. 

Government is administered, however, to the agency of individuals. In* 
dividuals chosen to public office have no more knowledge of public questions, 
nor is tiieir industrial or economic information niore accurate or general 
than it was before they became burdened with cares of office. 

As a people, we are confronted by numerous perils. While we glory in 
the magnificent achievements of our man-power and of our natural and ac* 
quired resources of wealth, of our broad. acres, in our marvelous industrial 
establishments, our wonderful Initiative and organizing ability, yet we have 
found that neither our governmental, our Industrial, nor our economic organlza. 
tion are by any manner of means sufficiently close and well knit to produce 
instant response to policies or results in accomplishment adequate to every 
emergency. Our territorial vastness, our tremendous varied industrial and 
agricultural life is in some respect a handicap of sulHcient proportions to 
cause so many readjustments and restatements of policies and plans that in 
many ways our wonderful accomplishments mudt be attributed partially to 
luck and partially to that protecting Providence which is said to follow 
the inept 

That group of people, or that organization, whatever its name, kind or 
character which does not police itself and keep itself free from uneconomic 
and industrial excesses will some day be policed by the rest of the community. 

We have numerous examples of this truth. In the early days when our 
railroads were new, when their managers had not cause to appreciate to 
the full their proper relation to the public, unsound, uneconomic and anti- 
social practices grew up which, in their turn, brought about such restrictive 
state and federal legislation as to finally almost choke to the death our 
transportation system. As a people we must pay the price for their re- 
habilitation. 



Socialism is a philosophy of failure. In the last analysis it is national 
and individual suicide. The energy of individuals, surrendering to common 
authority only those functions and those powers which in the common Judg- 
ment and experience of mankind can best be successfully accomplished by 
government and retaining all else to themselves, is the basis of all successful 
civilization. 

The ideas of socialism take from man his highest rights, the rights to 
think, to work and live for himself. In the words of Leo XIII: 

"Socialitm is to be utterly rejected becaase contrary to the 
natural rights of mankind." 

Man is the product of his Creator. States and governments are the crea- 
tures of men. The imaginary commonwealth wherein all were for each and 
each for all, has been talked of, dreamed of, and written about throughout all 
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the ages of recorded human history. Go read Plato's Ideal republic, Sir Francis 
Bacon's new Atlantis, Mores Utopia; examine the story of Sparta, found in 
Plutarch's lives, the prototype of the socialized state, which existed more than 
2500 years ago; read the story of the failure of several hundred attempted 
socialized communities in the United States; examine the attempt made in 
France in 1848; cast your eyes to unhappy Russia, bring them for a moment 
nearer home and over all of these efforts is written the one final and con- 
clusive word, "failure." Failure for the reason that they violate the funda- 
mental rights of mankind, that they run counter to the precepts contained 
in the immortal birth certificate of this government, wherein it is recorded 
that men 

"are endowed by their Creator with certain unalienable rights 
that among these are life, liberty, and the pursuit of happi- 
ness. That to secure these rights governments are instituted 
among men deriving their Just powers from the consent of the 
governed." 

One of the most serious fallacies prevalent in America is the idea that 
the way to correct everything from the crooked teeth of babies to the most 
grievous social and economic ills* Is to write a law about it. Approximately, 
15,000 new laws directly affecting the business relations of our people are 
passed every year by the state and national legislatures. Twenty-one thous- 
and, two hundred and twenty-one measures were proposed in the sixty-sixth 
Congress upon almost every conceivable subject. Four hundred and one 
public laws were enacted in that Congress and sixty-nine Joint public resolu- 
tions. The grist from the state legislative hoppers of this year has not yet 
been measured because some of them are still furiously grinding away. We 
have become so law-ridden that we are rapidly approaching, if we have not 
already reached, a condition of anarchy of law. Statutes, rules and regulations 
so hedge the individual about that none know the law and few may find it 
out. A political answer is nought for every social and economic question. It 
has been estimated that the average policeman, to be able intelligently to 
discharge the duties of his position as a public peace officer, should have 
intimate knowledge of more than 15,000 statutes. A very riot of regulation 
and law making seems the end and object of many of our otherwise good 
citizens. The obsession of legislators, federal and state, to corral brief fame 
by having their names attached to some fantastic or cracked brain theory 
grows apace. Many government officials, federal and state, are often most 
fundamentally interested in attempts at convincing their associates or su- 
periors that their work is a prime necessity and without it the wheels of gov- 
ernment and society itself would surely cease to function. 

Law making rarely receives that careful and thoughtful consideration 
which makes for good government but is usually written in haste and as ex- 
pressions of impatience or prejudice. 
The experience of centuries goes for naught. 
The Visigothic Code, written about 1500 years ago, carries this solemn 
injunction: 

"The maker of laws should not practice disputation, but 
should administer Justice. Nor is it fitting that he should 
appear to have framed the law by contention, but In an orderly 
manner. For the transaction of public affairs does not demand. 
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as a reward of his labors, the clamor of theatrical applaase, but 
the law destined for the salvation of the people." 

It is in times like these Uiat no citizen is so obscure that it is not danger- 
ous to allow him to be oppressed; that no private rights are so unimportant 
that they can be violated with impunity. Law and its protecting rules must 
be ever available to serve as a barrier and protection for the strong, as well 
as the weak. 

But the security and safety of the citizen is not found in a multitude of 
laws but in a simple code which protects all alike in the major relations of 
life, a code which has the supporting consent of all good citizens, and which 
leaves the individual sufficiently free to develop that individualism which 
makes our country great 

As interpreters of existing conditions, as men experienced in the processes 
of commercial and Industrial life, the present position of the business man is 
one of extreme importance with responsibilities correspondingly great. 

Among sophomoric economists the theory of a minimum wage to be fixed 
in some form by the state would settle all social and economic ills. It has 
been tried and failed from age to age in so far as we have recorded human 
history. It is unsound, uneconomic, unsocial and unworkable. 

The ancient Babylonian King Hammurabi, the author of one of the 
oldest codes of law, of which we have record approximately 5,000 years ago, 
incorporated a minimum wage statute into his code of laws and fixed the wages 
of surgeons, of veterinary surgeons, of contractors who, if they built a house 
and it fell down must, at their own cost rebuild the house that fell; of builders 
of boats, of the hire of oxen, of milch cows, of the wages of field laborers, of 
herdsmen, and others. 

The hire of a laborer from the beginning of the year of to the fifth month 
was fixed at one rate and from the sixth month to the close of the year at a 
lower rate. The wages of artisans, potters, tailors, stonecutters, carpenters 
and rope makers were fixed by the law of Hammurabi, the tablets of which 
law were set up in different parts of the kingdom for all to read and heed. 

Attempts at wage fixing and, that which would logically follow, the fixing 
of the price of the products of labor were tried in the most ancient of times 
in Greece, in Rome, in England and France, in the early history of this 
country, only to be cast aside as impossible and unworkable. 

Yet they recur proposed as panaceas for economic ills, ills which nothing 
but work and thrift can cure. 



We all well remember, when organized labor tyranny was at its height, 
how the labor unions refused to handle what they termed unfair material. 
They even went so far as to have finished work torn out because non-union 
labor had installed it. In one case they compelled the steel framework of a 
twenty-story building in New York City to be taken down and again put 
up by union labor before they would finish the building. In all of these acts 
they saw no wrong. But when the steel corporations refused to sell steel for 
any building being put up by union labor, these same fellows, who had, time 
and again, refused to handle unfair material, set up an awful howl about the 
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oppression of labor by capital. They refuse to recognize the good old maxim 
that "What is sauce for the goose is sauce for the gander." The truth of the 
matter is that organized labor is being hard run by the open shop idea, which, 
as predicted by this magazine a few months ago, is making steady progress in 
America. People are tired of the oppression, tyranny, dynamiting, sabotage 
and murder by organized labor bullies and thugs, and will not stand it any 
longer. The steel corporations, in refusing to sell material to buildings being 
erected under the closed shop, are simply fighting the devil with fire— some- 
thing which they should have done long ago. 



The Adamson Act is the last stronghold of organized labor. It is the 
cause of much of the increase in the high cost of living. As soon as this fact 
is brought home to the people, this Act, which should never have been passed, 
whose origin was infamous, and which is the most disgraceful piece of legis- 
lation Congress was ever guilty of, will go into the discard. In its passage 
the legislative function was surrendered to threats and intimidations. Gomp- 
ers stood, figuratively speaking, with one hand on the shoulder of the Presi- 
dent and a stopwatch in the other hand, and ordered Congress to pass this 
Act or undergo a universal railroad strike. The managers of the roads were 
ready for the strike, and would have beaten it to a frazzle, but a cowardly 
Congress surrendered to these threats and intimidations. If legislation eaai 
be dictated by such means, then good-bye to American institutions and repre- 
sentative government. Fortunately, the Congress that did this disgraceful 
thing is gone, never to return. But what excuse can the Executive who signed 
the bill offer to an outraged public? It is to be hoped that this Congress will 
have more backbone than the Congress which passed the Adamson Act. At 
least, it will not be actuated by war necessities in shaping legislation. The 
last election exploded the idea that the labor vote is omnipotent The com- 
ing Administration and the coming Congress certainly owe nothing to the 
labor vote, and will have no debts to pay in that regard. 

While speaking hopefully of the Congress, yet one can never tell what 
will happen where a politician is involved, it is to be hoped that, in shaping 
tariff and financial legislation, we will soon be rid of the collegeprofessor- 
expert, who is exceedingly long on theory and notoriously short on practical 
experience. 

With the falling off of freight shipments, railroad earnings are necessarily 
dropping. The roads cannot possibly survive under decreased income and in- 
creased expenses. The politicians and financial writers of the country, act- 
uated in all probability by cowardice, refrain from offering the only reasonable 
remedy, viz.: a cut in the war-time wages of railroad employees. Shall the 
earnings of all other classes of labor be decreased and the beneficiaries ot 
the Adamson Act rest serene in the inflated wage positions which they secured 
by threats and intimidations? The answer is: Not when the American public 
fully understands the situation. 

As all sane people expected, the Supreme Court of the United States has 
held that those provisions of the Clayton Act which exempted labor organiza- 
tions from prosecution for doing those acts, for the doing of which all other 
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citizens of the nation would have incurred liability, are unconsUtutional. 
Thus, one piece of idiotic class legislation passed by the same cowardly Con- 
gress which passed the Adamson Act becomes a nullity. 



No discussion of the relation of industry and the state would be meas- 
urably complete without some reference to the subject of industrial relations. 
The state owes it to its citizens to keep the channels of public service and public 
communication free from interruption growing out of industrial disputes. 

The citizen has the right to expect of 'the state that it shall protect him 
in the normal pursuit in his fundamental rights of contract for his services 
and to be secure in the enjoyment of the fruits and emoluments thereof. 

Civilization contemplates that each individual human unit will recognize 
and accept as axiomatic the fundamental truths that fair dealing is at the 
base of all social life; 

(a) That such dealing requires that each individual shall not consciously 
permit either himself or others for him to limit the amount of work he may 
perform in a given time consistent with the preservation of his health and 
efficiency; that only thus can he make that contribution to social success 
from which he has a right to expect fair treatment from others: : 

(b) That he shall not limit or in any way handicap the opportunity or 
desire of others to become proficient in any trade or endeavors in the short- 
est possible time, nor permit others so to do; 

(c) That he shall not oppose progress in mechanics or methods whereby 
the work of the world may the more readily be performed, or the conditions 
of life be made better: 

(d) That he shall always, in whatever relation of life he Is found, 
unalterably stand for the right of himself and others, to employ or be em- 
ployed, or deal with or refuse to deal with others regardless of membership 
or nonmembership in any organization of any kind whatever; and 

(e) That he shall never by force, violence, or intimidation attempt to 
force a particular viewpoint or course of action on others lest he become the 
victim thereof. 

The citizen has the full right to expect that neither his government nor 
any public or semi-public agency will countenance such wastes as are illus- 
trated in the following description of how national agreements imposed upon 
the railroads of the country in the closing days of the railroad administration 
operate. The mix following is an illustration as to how craft consciousness 
and insensate greed contribute to the cost of railroad operation, described 
by one of the country's great editors: 

"In order to change a nozzle tip in the front end of a locomotive 
it is necessary — 

1. — ^To call a boilermaker and his helper to "open the door, because 
that is the boilermaker's work; 

2. — "To call a pipeman and his helper to remove the blower pipe, 
because that is pipeman's work; and 

3. — ^"To call a machinist and his helper to remove the tip, because 
that is machinist's work. 
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"The same three forces must be employed to put in the new tip. 

"Before federal control a machinist's helper or any handy man put 
in nozzle tips alone. 

"Similarly, railroads are required to employ members of three 
crafts— machinists, steelmetal workers and electricians and their 
helpers — to make a repair to a locomotive headlight which was formerly- 
handled by one or two men. 

'The province of a man engaged to work for another is to assist, 
not retard, the performance of that work. When railroad shopmen 
enforce rules by which each and every class and kind of labor is held 
within rigid limits and anything of a helpful character done outside 
those limits brings fine or punishment to him by the unions, the 
inevitable result is greatly increased costs for the work. The so- 
called shop crafts rules are unfair. They were unfair primarily to 
the railroads. Now they are unfair to the men." 

This kind of waste is unfair and intolerable to the public. It must 
be eliminated. 



The masterful French philosopher, de Toqueville, in speaking of the 

means which might be used to protect democratic institutions against the 

tendencies which he so clearly foresaw, said: 

"An association for political, commercial, or manufacturing 
purposes, or even for those of sciencs and literature, is a 
powerful and enlightened member of the community, which 
cannot be disposed of at pleasure, or oppressed without remon- 
strance; and which by defending its own rights against the en- 
croachments of the government, saves the common liberties of 
the country." 

There is your call to service, to duty and to responsibility. As clearly 
pointed out by this French scholar; you should defend your own rights against 
the encroachments of government, not in selfish spirit nor for any selfish pur- 
poses, but always having due regard for that prime fundamental eternal neces- 
sity to protect "the common liberties of the country." 

As a successful nation, we exceed in number of years the present form of 
European governments. Instead of being as we were once, the youngest of 
republics, we now have become hoary with age, but I have an abiding faith that 
we are yet in the springtime of our youth, that we are but coming to the 
strength of our young manhood, to be realized fully and completely protected 
and defended by the vigor and intelligence of the average American citizen, 
who realizes that government is the product of men and not men the product 
of government. 

The responsibility of citizenship is undoubtedly growing. We have only 
to practic sane and sound principles in government and conduct our in- 
dividual affairs with full appreciation of our responsibilities as citizens to 
prove to the world that institutions such as ours provide the only hope of 
humanity. 

Let us hope that this is the year comparable with that in which the good 
King Hammurabi proclaimed his code of laws, and which he described as "the 
year in which the King established the heart of the land in righteousness." 

CHAS. E. GEORGE, May, 1921. 
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NATURE AND CHARACTERISTIC 
OF TI TLE INSUR ANCE 

By F. C. Hackniaii of the Seattle, Washington, Bar. 



(Continii9d from lamt numh9r.) 

A policy insuring one >yho has no interest whatever in the sub- 
ject matter, but only an interest in its loss or destruction is a wager 
policy. (Connecticut Mut. Life Ins. Co. v. Schaeffer, 94 U. S. 457, 
24 L. ed. 291 ; Draper v. Delaware State Grange Mut. Fire Ins. Co., 
5 Boyce 143, 91 Atl. 206). Having no interest in the subject matter 
the insured can have no interest in the existence and preservation 
thereof, but would profit by a loss as a result of a risk within the scope 
of the wager policy. It affords, theref'ore, a direct incentive to fraud 
and destruction. It is now universally held in the various states that 
wager policies are void, either by reason of statutory regulations or 
on grounds of public policy and morality. (Connecticut Mut. Life 
Ins. Co. V. Schaeffer, 94 U. S. 457, 24 L. ed. 291 ; Spare v. Home Mut. 
Ins. Co., 15 Fed. 707; Empire Developement Co. v. Title Guar, and 
Tr. Co., 225 N. ¥.52, 121 N. E. 468;Warren v. The Davenport Fire 
Ins. Co., 31 Iowa 464). It follows that the existence of an insurable 
interest in the subject matter, no matter what that may be, is essential 
to the validity of an insurance contract. 

Wager policies in theories are contrary to the basic principles of 
property insurance. The latter are personal contracts. It is not the 
property that is the subject matter of the insurance that is insured, 
but the person with respect to his interest in the property. And they 
are indemnity contracts, contracts to compensate the insured for an 
actual loss suffered by him. Hence the insured must have an interest 
in the subject matter of the insurance, else he has nothing to lose, can 
suffer no loss, and there can be no occasion for indemnification. 
Whereas, a wager policy would require payment for the loss of the 
property without respect to whether or not the insured personally 
suffered any detriment or damage. They are not, therefore, com- 
pensatory contracts as are those of indenmity. 

Title insurance is essentially and solely a contract of indemnity, 
and not a wager contract, or even an expression of opinion backed 
by a forfeit. (Empire Developement Co. v. Title Guar, and Tr. Co., 
171 App. Div. 116, 157 N. Y. Supp. 68; Trenton Potteries Co. v. Title 
Guar, and Tr. Co., 176 N. Y. 65, 68 N. E. 132; Palliser v. Title Ins. 
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Co., 6i Misc. Rep. 490, 115 N. Y. Supp. 545; Banes v. New Jersey 
Title Guar, and Trust Co., 142 Fed. 957; 74 C. C. A. 127; Purcell 
V. Land Title Guar Co., 94 Mo. App. 5, 67 S. W. 726; Foehrenbach 
V. German American Title Ins. and Tr. Co., 217 Pa. St. 331, 66 Atl, 
561, 118 Amer. St. Rep. 916, 12 L. R. A. B. S. 465). 

The underlying general principles of title insurance are, therefore, 
the same as those applicable to other kinds of property insurance, such 
as fire insurance, that are strictly indemnity contracts. Hence it fol- 
lows by analogy that an insurable interest is as essential to the val- 
idity of a title insurable as it is to the validity of a fire or other pro- 
perty insurance. The matter of an insurable interest is one that has 
as yet been put in issue or decided in but two cases involving a title 
insurance, and an extensive discussion of what constitutes an insur- 
able interest in title insurance must rest, therefore, upon the analogy 
of the latter to other indemnity insurance such as fire. 

An insurable interest in property has been defined, as "any right, 
benefit, or advantage arising out of or dependent thereon, or any lia- 
bility in respect thereof, or any relation to or concern therein of such a 
nature that it might be so affected by the contemplated peril as to directly 
damnify the insured". Joyce, Ins. 2 ed. Sec. 887. 

Whenever there is a real interest to protect, and a person is so situ- 
ated with respect to the subject of insurance that its loss would or might 
reasonably be expected to impair the value of that interest, an insurance 
on such interest would not be a wager, whether the interest was an 
ownership in or a right to the possession of the property, or simply an 
advantage of a pecuniary character, having a legal basis, but dependent 
upon the continued existence of the subject. But a mere hope or ex- 
pectation which may be frustrated by the happening of some event is not 
an insurable interest. (Riggs v. Commercial Mut. Ins. Co., 125 N. Y. 
12, 25 N. E. 1058). It is well settled that not only the absolute owner, 
but any one having a qualified interest in the property or even any rea- 
sonable expectation of profit or advantage to be derived from it, may 
be the subject df insurance. The general doctrine that any interest in 
the subject matter of the insurance is sufficient to sustain an insurance 
with respect to real property is one which has been fully sustained. 
Several persons owning different interests in the same property may in- 
sure their several interests. (Warren v. Davenport Fire Ins. Co., 31 
Iowa 456, 467). The interest need not amount to a legal or equitable, 
title to the property. He who has a right in or against the property 
which some court will enforce, — sl right so closely connected with it, and 
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so much dependent for value upon the continued existence of it, that a 
loss of the property will cause pecuniary damage to the holder of the 
right against it, — ^has an insurable interest. (Rohrbach v. Germania Fire 
Ins. Co., 62 N. Y. 52). 

It is axiomatic that an owner has an insurable interest. And his 
insurable interest as an owner is not less because he has not an actual 
valid title. (Foehrenbach v. German-Amer. T. & T. Co., 217 Pa. St 
331, 66 Atl. 561, 118 Amer. St. Rep. 916, 12 L. R. A. N. S. 465). The 
ownership may be that of ground rents. j (See Gauler v. Solicitors' L. & 
Tr. Co., 9 Pa. Co. Ct. 634; German- Amer. T. & Tr. Co., 190 Pa. St. 247 ; 
42 Atl. 682). 

An owner whose title is incumbered by a mortgage or by in- 
cumbrances of any kind has, of course, an insurable interest separate 
and distinct from that of the mortgagee or other incumbrance claimant 
that continues so long as his right of redemption exists. And he has an 
insurable interest to the full value of his interest or estate in the land, 
even if a mortgage upon it, or other incumbrances, equals or exceeds the 
value of it. (These principles upheld as to fire insurance, Carpenter v. 
Providence Wash. Ins. Co., 16 Pet. 495, 10 U. S. L. ed. 1044; Rawson v. 
Bethesda Bap. Ch., 221 111. 216, yy N. E. 560, 6 L. R. A. N. S. 448, and 
note; Gould v. Maine Farmers' Mut. F. Ins. Co., 114 Me. 416, 96 Atl. 
732, and see Empire Development Co. v. Title Guar. & Tr. Co., 225 N. 
Y.43, 121N. E.468). 

With respect to the insurance of an owner as to his title there was 
doubt expressed in some early decisions of the courts in New York, as 
to the validity and effect of a policy insuring an owner as of a date sub- 
sequent to the date he acquired title. This doubt originated in the deci- 
sion rendered in Trenton Potteries Co. v. Title Guar. & Tr. Co., 176 N. 
Y. 65, 68 N. E. 134. In that case the court said : 

"As to the nature and purpose of the contract. The contract is one of in- 
surance against defects in title, unmarketability, liens and incumbrances. The 
risks of title insurance end where the risk of other kinds begin. Title insur- 
ance, instead of protecting the insured against matters that may arise during 
a stated period after the issuance of a policy, is designed to save him harmless 
from any loss through defects, liens and incumbrances that may afTect or 
burden his title when he takes it. It must follow, as a general rule, there- 
fore, that when the insured gets a good title the covenant of the insured has 
been fulflUed, and there is no liability. It is also apparent from the very nature 
of the contract that it usually bears the same date as the deed of the title 
which it purports to insure, and that if in a given case, there is a discrepency 
between these dates, it must be due to some exceptional circumstance, which 
should be noted in the contract." 

Citing the foregoing case the court in Broadway Realty Co. v. Law- 
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yers' Title Ins. Trust Co. (171 App. Div. 792, 157 N. Y. Supp. 1088) 
said: 

"Tlie validity of effect of title inaurance Isaued after the purchase of the 
property ia not free from doubt." In this case the insured had purchased the 
land July 25. 1896. The policy had insured December 16, 1896, which covered 
the land "And also the building now being erected on said premises, * * * " 
The building had not been erected at the time of purchase of the land, but had 
been at the time policy issued. The building encroached one foot on the 
public street, and the insured (after the policy issued) had to remove the en- 
croaching part, the cost of which removal he sued the Insurance company to 
recover. The court said: "Under the reasoning in the Trenton Potteries Co. 
case, supra, this insurance policy might well be dated back to the time of the 
purchase of the property. At that time this building was not erected, and it 
was only substantially erected upon December 15th, when the policy was in 
fact issued. The policy refers to the building as "now being erected". While 
it appears that these encroachments upon Broadway existed upon December 
15th, when the policy was in fact issued, it does not appear that they existed 
when the property was purchased, and in fact the inference is to the contrary, 
and if this policy is dated ba^k to the time when the property was purchased, 
it clearly would not cover the encroachments thereafter built." 

The action was, therefore, ordered dismissed. This judgment was 
reversed on appeal (same title, 226 N. Y. 335, 123 N. E. 754) without 
comment upon the theory quoted, perhaps because of the decision 
rendered in the interim in Empire Development Co. v. Title Guar. & Tr. 
Co., 225 N. Y. 53, 121 N. E. 468. In this case certain property had 
been purchased subject to a certain assessment, which the purchaser, — 
the assured— knew of and as part of the purchase price of the land as- 
sumed and agreed to pay. The policy issued to him insuring his title 
omitted mention or exception of this assessment. The insured paid it, 
and brought his action against the insurer for recovery of the sum so 
paid. The court said in part : 

"May the owner of land insure his existing title? Or, because it is either 
good or bad, because in either event his situation is unchanged, because an 
insurance contract is said to be a contract of indemnity, is such a transaction 
an idle ceremony? Is the legitimate business of title insurance companies 
restricted practically to those cases where an intending purchaser or mortgagee 
completes the transaction in reliance upon the insurance contract? 

"It has been said often that every policy of insurance is a contract of in- 
demnity. The accuracy of this statement is a question of definition. If it 
means that wagers are prohibited, that the insured must possess an insurable 
interest, it is true today * ♦ * 

"As a help to our decision we must examine the purpose and object of 
the contract. To a layman a search is a mystery, and the various pitfalls that 
may beset his title are dreaded, but unknown. To avoid a possible claim 
against him, to obviate the need and expense of professional advice, and the 
uncertainty that sometimes results even after it has been obtained, is the very 
purpose for which the owner seeks insurance ♦ ♦ ♦ In no sense is the 
contract a mere wager. Such a contract so made and understood by the parties 
should be enforced. A decision to the contrary would materially diminish the 
business now carried on by title insurance corporations." 

{To b€ continnod) 
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REAL ESTATE INVESTMENT 

(By C. J. Claassen, Secretary, Peters Trust €k»., QnuOiay Nebraska.) 

Mr. Neal, in his excellent talk last year before the American Life Con- 
vention, "Investments That Are Productive Compatible With Safety/' em- 
phasized for the major investments of life Insurance funds, first mortgage 
real estate loans. "Primarily" quoting Mr. Neal, "those loans, based upon im- 
proved fttrm lands, which produce our grain, cotton, vegetables and fruits, 
and scarcely secondary to this the loans against the broad acres of pasture 
lands on which fatten the millions of cattle, sheep and other livestock, which 
are necessary to the sustenance of our people." To complement this, my as- 
signed topic is, "Wbat Is the Most Successful Machinery Through Which 
Safe Mortgages May Be Obtained— Both City and Farm?" 

At present, life insurance companies own about one-fourth of all the farm 
mortgages in this country, and are adding to their holdings. During the 
two-year period ending December 31, 1916, the large life insurance companies 
Increased their farm mortgage lendings from 1655,000,000 to 1845,000,000, and 
for the two-year period ending December 31, 1918, these companies increased 
their farpi mortgage holdings to more than 11,000,000,000. 

Successful business, like men, is Judged by the record of its past achieve- 
ment — and rightfully so — ^for the record of the past is the surest promise of 
the future. Therefore, the most reliable plan of measuring successful real 
estate lending is through the records of what has been done in the past. 

The methods through which responsible mortgage bankers have success- 
fnlly originated many millions in rural land securities yearly, several with 
records of over fifty years without a dollar's loss to an investor, have been 
carefully planned and worked out. 

The loaning territory is expanded gradually and usually from one center, 
so that all loans remain within easy contact distance of the home office. This 
policy is adopted by many lenders from the very inception of the business, 
thereby to keep more closely in personal touch with the responsibility of 
placing loans. As new territory is added to the geographical lending circle a 
very thorough investigation of the field is made. The loan supervisor spends 
many days in driving over and examining the territory. Upon his favorable 
report an examiner is sent to make a separate finding. Then an officer care- 
fully goes over the ground, and if all reports are favorable, comprising the 
study of soil, rainfall, character, and natloxlality of population, etc., loan cor- 
respondents are appointed. These are always, as far as possible, selected 
from among responsible bankers, who have been in business a sufficient length 
of time to become established and to have built up a reputation in the com- 
munity. Each year, besides maintaining a personal watchful scrutiny, we 
secure commercial reports on all correspondents to keep in touch with how 
they maintain their standing. 

In selecting dependable correspondents it is good policy always to fully 
protect them on the loans they send in for the renewal of these loans and 
all other matters pertaining to this business from which sbme profit may ac- 
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crue to them, and we also always protect t&e correspondent as far as possible 
in territory. This protection is given with the understanding that we in turn 
look to the correspondent for our protection in the submission of only such 
loan applications into which he is willing to place his own funds. Reciprocal 
loyalty and fair-play bring about a relation of honor, confidence and mutual 
understanding. 

Wihen a loan application is received from a correspondent, it is first 
platted with reference to other loans nearby. This small map shows a plat 
of Cedar County, Nebraska, and you will notice it looks like a checkerboard. 
We have thirty five years' accumulation of valuable information and examiners' 
reports tabulated for ready reference. In traveling through a lending terri- 
tory each examiner and field man has before him this tabulated information 
to guide him in his appraisements. In this data is included, as far as possible, 
a list of sales made in the various counties, showing actual considerations. 
This data is brought down to date every summer, during the slack lending 
season through correspondence and personal examination of the records, as 
opportunity occurs.' Up6n favorable office showing the loan application is 
then recommended to our loan committee for an amount less than 50 per cent 
of our valuation of the land alone, not including the buildings. The majority 
of the loans are for a considerably lower percentile, and present inflated land 
valuations are carefully pared down. The application then is passed to our 
examiner's department for a personal inspection upon his next trip into the 
locality. 

Our loan inspectors are all salaried men and are chosen with particular 
care for their integrity, honesty and ability. The best field man is the one 
who has had both farming and country banking experience, the first with 
which to sense the moral responsibility of the man behind the farm, by the 
way his fence post angle and his dog barks, and the second, to know the prob- 
lem of dealing intelligently with the farmer borrower, whose farm is his king- 
dom and "worth much more than any other farm in the county." On the 
importance of this qualification I remember one incident of my country bank 
cashier days: 

An inspector of a fire company — and an officer in the company he was, 
too — when examining a loan I was negotiating tapped the plaster off the wall 
in my proposed borrower's modest dwelling, and talked boisterously about the 
security. The loose plaster, it is true, denoted poor workmanship, but my 
frugal farmer had built his house himself, and probably on the way he reached 
the plastering of this particular part of the wall at odd times— maybe by 
lantern light— the weather was a little below the required temperature to 
make a good job of it. This attitude cost me the farmer's future good-will and 
much of his business and I, in turn, hesitated in placing any more loans with 
this company, which now by the way, is no more. 

To make successful loans you must treat your borrowers and correspondents 
squarely and keep faith with them. This is often so easily overlooked from 
a comfortable private office many miles away from the lending field, where 
one cannot from experience put one's self in the other fellow's place. 

We do not restrict the location of the security on which we place loans 
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to so-and-so many miles from market. This is a good deal a matter of topo- 
graphy of the country. On table land a farm 35 miles from a railway is often 
more accessible in this day of good roads and farm "speed wagon" trucks 
than a farm only a few miles from market In a hilly or wooded country. 
In recent conversation with one of our western Cheyenne Coimty, Nebraska, 
table farmers, he told me of his 18-year-old daughter, who was driving 20 
miles to town to school in the family Buick every day during school time, and 
on Saturdays and vacations took particular delight and was always anxiously 
looking forward to hauling wheat to town in a 24;on truck, some days making 
as many as three trips with 100 bushels on each load. 

W>e do not require a certain and fixed percentage of the acreage in a 
proposed land loan to be in cultivation. It is well for a loan to have one- 
fourth of its area arable and fit foi' cultivation, but there are many excellent 
securities based upon "our broad acres of pasture lands on which fatten the 
millions of cattle, sheep and other livestock which are necessary to the sus- 
tenance of our people," as Mr. Neal so ably puts it. 

We do not consider improvements taken by themselves as a basis for lend- 
ing — only in connection with the land itself as proving the thrift of the 
borrower. 

Also to fix an arbitrary loaning limit in any part of a lending field, is 
almost impossible, as there are never two loans in which all conditions are 
the same. 

The two important requirements for safe rural land loans are: Intrinsic 
value of security, conscienciously and intelligently appraised with reference 
to past value, producing and community records; and ability and reputation 
of the borrower to take care of his obligations promptly when due. 

For the purpose of applying these methods to the problem of investing 
life insurance funds in rural land loans, I have compiled data from inquiries 
made of over thirty of your largest life companies, each of which has more 
than 15,000,000 invested in mortgages. By the way, one reply stands out 
so splendidly as a record for mortgage loans. It reads: 

"This corporation has been in existence about 72 years. During that 
period we have taken mortgage loans to an aggregate of about $242,000,000. 
We have made profit through ownership of foreclosed properties and in connec- 
tion with mortgage transactions, excluding interest, amounting to about |616,- 
000. We have made losses on similar items, excluding interest, approximately 
$611,000, so that the profits have exceeded the loss. In other words, for a 
record of 72 years of business we have conducted transactions involving nearly 
$300,000,000, without the net loss of a single dollar of either principal or 
Interest." 

Think, gentlmen, of the remarkable significance of these figures and this 
record. 

The average mort^jage-lending experience of the thirty companies is 
over thirty-five years. Summing up the replies of twenty-four of these thirty 
companies they recommend: 

First— That the most successful plan for a life insurance company to 
make rural land loans is through financially responsible regional correspond- 
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ents with a permanent organization ana capital, whose primary business is 
the mortgage business and who have been in this business long enough to 
become thoroughly established and have built up a reputation for conservar 
tism, thereby placing a strong moral responsibility behind each security. 

Second — ^That there should be a close coK)peration between the company 
and the correspondent and a personal touch, in order to become acquainted 
with each other's business methods. 

Third-— That is it advisable to have a territorial line with protection in 
the territory. 

Many life companies advise that they make their own examinations of 
every loan they take. Regarding this the loan manager of one of our largest 
eastern life companies, who have over $100,000,000 invested in mortgages, 
said to me, "If you have a responsible mortgage banker as correspondent, who 
feels a strong obligation with regard to each loan made, it is unessential to 
inspect each loan from the home office. It is impossible for our field men to 
be as familiar with land values as your own examiners who intensify on a 
small territory. If, for instance, we made thirty loans in a county,' I would 
examine four or five of them, picking these at random to cover the four cor- 
ners of the county. From these the run of the securities can safely be Judged." 
He further continued: '^y company does not do this and inspects every loan, 
but I feel justified in saying that from my long experience I feel our board 
gains nothing by examining every loan and that it is an unnecessary item of 
expense, labor and delay." 

I discovered one odd circumstance in the early lending of almost every 
life company, which the written replies did not reveal; namely, that almost 
every company began their real estate lending by making loans direct to 
borrowers from their home oftice, and the surprisingly large number of fore- 
closures and losses resulting from these original loans. It was very inter- 
esting and I put my question innocently the first few times on a trip in which 
I had interviews within a week in Cincinnati, Indianapolis, Chicago, Phila- 
delphia, Newark, New York and Hartford, to find almost every company had 
a good many losses in their original loans, which were made direct. 

It is important to keep in close touch with your correspondents' standing, 
if you have satisfied yourself of his qualifications don't restrict him to so and 
so many dollars per acre. If your correspondent needs restricting he has 
not the proper responsibility to look after your funds. Also do not be to 
technical on detail requirements. It nearly cost me the friendship of a very 
estimable title ofticer of one of our larger life companies, with whom I was 
pleading to take the opinion of our counsel — ^the best title attorney in the 
Middle-West— as against his own Eastern viewpoint on an extremely technical 
detail question, by stating that Just such impediments might bring on the then 
much talked of land bank legislation. We all know what has followed. I 
also remember pleading, prior to land bank days, with many of our life com- 
panies to lend our farmers $60 an acre on their best farms. Now $100 an 
acre is often placed on a farm is a perfectly safe loan. This was only a few 
years ago. I believe these small things had a good deal to do with bringing 
on the federal land bank legislation. If you ever question the integrity of 
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your loan correspondent and his statements, I would advise getting an- 
other one. 

The five, seven and ten-year loans, I believe, are still the most suitable 
for our farmers and, although the amortized loan is popular in an occasional 
community, I believe it is more of an agitated and passing tentation. I ven- 
ture the assertion that only very few of the long time loans made today will 
run over their tenth year without readjustment or refinancing. The economic 
conditions of our farmers as a class have not yet reached the Old Country 
"father-to-eldest son" period, where long time financing in its true form 
is the appealing standard. Our farmers need a maturity not too far away and 
I speak somewhat from personal experience, having two brothers who 
are successful farmers. When we have a staid and one-ambition class 
of farmer — ^many years from now this may come about — ^the 32-year amortized 
loan will be what is needed, but just at this time each farmer is still some- 
time going to be President of the United States. This is a laudible ambition, 
but not the correct background for long time loans. Putting it in other words, 
we have no European peasant class and will not have for many years; our 
farmers are too independent. 

On any land loan running longer than five years and at the most seven 
years, I would recommend yearly amortization payments of at least 3 per cent. 

Also, on renewals of all loans it is important to always require a full 
new report on the security, for close consideration. 

Regarding pre-payment options, I would like to say a word. There has 
always been a good deal of divide opinion. The unlimited option for pay- 
ment any interest day is not fair to the investor, nor is the restricted option 
after three or five years, or a fractional amount only of the principal, or only 
in case of sale, or sale of farm products, — quite the fair thing to the borrower. 
Borrowers should have the opportunity of repaying their loans and to refuse 
a debtor the right to discharge his obligation, when and through whatever 
source he is able to make payment, is not quite the equitable thing. We have 
been working on an option allowing payments with state graduated premiums, 
based on the methods employed in corporate financing. This permits the bor- 
rower to pay his loan after the first year at 103, after the second year at 102, 
and after the third year at 101, and at par during the fourth year and there- 
after. This option matter concerns mostly the larger insurance lenders, but 
is of vital importance in keeping the good will of the borrower. I can cite 
case after case from personal experience where one company's loan is favored 
over another's in the lending field, merely on account of the option which 
is printed in the mortgage forms. I want to plead the case of the borrower 
with you and at the same time acknowledge the right of the investor and his 
problem of pre-payment annoyances. Please give the farmer as fair an option 
as you would want yourself if the tables were turned. 

On considering the subject of lending on city properties, it is quite dis- 
tinctly different from farm lending. There is a universal law of mutation 
which is constantly operative; everything is subject to change. Some changes 
come fast and other so slowly that they escape notice. The value of city prop- 
erty is subject to these changes for better or worse. This is none-the-less true 
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of farm property, for the farm is valuable only for what It produces and the 
value and character of its products are subject to constant change, only that 
these changes are both less likely and less suddenly, and to that extent farm 
property has an advantage over city property. 

Ever since our company was founded in 1886 city mortgages have been 
a recognized form of investment. During this period there naturally have 
been vicissitudes incident to financial crises, shifting of city development, a 
very destructive tornado in 1913, and other contributing causes, so that there 
have been some foreclosures and incidental losses. From our experience I 
would say that in city lending as a whole the most dependable safeguards are: 
iiYequent examinations and an annual amortization of every loan over 40 
per cent of value. 

On city residence loans exceptionally careful scrutiny of properties is 
necessary. It is particularly important that loans are made only in localities 
which are active in the selling market, occupied by home-owners and are 
safe from invasion of undesirable population, and that the properties them- 
selves are new, modem and in good condition. In other words, do not ever 
lend on single residence properties in neighborhoods in which you would 
feel unwilling to have lived yourself at one time or another from your early 
days upward. On residences 40 per cent of the combined value of the land 
and buildin^^ should be the loaning limit for straight five-year loans; 50 per 
cent on loans with a 3 per cent annual amortization, and 60 per cent on loans 
with a 6 per cent yearly amortization to home owners and on properties less 
than ten years old. One-third of a residence loan should be real estate and 
each loan whether amortized or a straight loan, should be made to mature in 
five years to permit a thorough review of the property, location and other 
essential factors. In city lending the term "amortization" is used in the sense 
of installment pasrments made monthly, quarterly, semi-annually or annually 
for reduction of the principal. 

The monthly installment mortgage has its advantage for quick action in 
case of any defaults. This monthly installment loan is usually made re- 
quiring pasrments aggregating 6 per cent of the principal each year, divided 
into payments of % per cent monthly, plus interest. In these loans the bor- 
rower may pay more than the monthly installment on the principal, not less 
than $100, such additional payments, however, to be multiples of the monthly 
payment. In these loans there is also often the privilege that if borrowers 
have made payments exceeding their monthly installment for an amount suf- 
ficint to reduce the principal 30 per cent, a request for continuing the bal- 
ance as a straight mortgage with semi-annual interest will be considered. 
This is a very satisfactory loan, both to the lender and to the borrower. Loans 
on dwelling properties should not be considered where land and buildings to- 
gether are valued at less than $2,000, nor is it good policy to lend more then 
$10,000 on any single residence property. In some exceptional cases larger 
dwelling loans can be safely considered but ordinarily these loans ought to 
be strictly limited. 

It is a good rule not to lend on residence property which is over ten 
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years old, unless the property has had exceptionally good care and is in a 
locality which has maintained its desirability as a residence district. 

It is a good rule never to loan on vacant property, manufacturing prop- 
erty and special purx>08e property. 

For securing safe retail business property loans the important require- 
ments remain location and amortization and a maturity of not over five to ten 
years. No loan should be larger than 60 per cent of the combined value of th^ 
land and the buildings, and a loan of this size should be made with annual 
reduction of principal. A 40 per cent loan is considered safe, all things being 
equal, without installment payments and with the five-year maturity date. On 
new buildings, a careful inspection of plans and specifications, from general 
knowledge of building costs, will enable you to decide what amount of loan will 
be safe. We usually require our own architect, who also is a practical builder, 
to report to us his opinion and finding on a submitted plan. We also do this 
often in new residence loans. We never lend more than 50 per cent of the 
combined value of land and buildings, and in the majority of cases, less than 
that 

I remember at the time of Omaha's Easter-day tornado in 1913, with 
great property damage and loss of life, we had over thirty loans in the stricken 
district, but through careful watching of insurance policies covering fire and 
windstorm, and by being immediately on the spot, we did not sustain a 
single loss. 

In farm loans, fire insurance is a detail that can correctly and safely 
be waived, to relieve some side detail, but in city loans fire and tornado in- 
surance is of major importance. In city lending, and especially in residence 
lending, it is doubly important to have responsible loan correspondents with 
well organized and capable real estate departments. 



THANKS FOR THE EXPRESSION. 
Charles E. George, Editor: 

I enjoy your magazine; do not always agree with you, which is very 
natural, but at the same time, I never read it without getting a thought that 
is worth while, and this we cannot say about most magazines to-day. 
Very cordially yours, 

R. H. WELCH, 
Columbia, S. C. General Counsel, The Federal Land Bank, 



New York, April 29, 1921 
Editor, The Lawyer and Banker, 

New Orleans, La. 
Herewith find check for renewal of subscription. I would not miss a 
number. Tou are right in your defense of State rights as affecting abstracters. 
The American Association of Title Men is absolutely controlled by 10 men in 
the sole interest of less than fifteen concerns. They are using the abstracters — 
their dues — to pull chestnuts out of the fire. The State Associations should 
refuse to pay the head tax of $2. It is too much. 

GEORGE W. WEEKS. 
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CAN LAND DESCEND TO AN 
A UEN ENEM Y? 

By Alfred D. Preston, of the West Virginia Bar. 



In these times of readjustment following the worlds war one of 
the most important questions which arise for adjudication as affecting 
real property interests is that of the right of an alien enemy to take land 
by descent. 

Following the recent case of Techt v Hughes 128 N. E. 185 (a New 
York case, 1920), a writer discusses as some length (i) the facts and 
law application of many authorities. The plaintiff, a native born Ameri- 
can woman, married a citizen of Austria Hungary residing in this coun- 
try. Shortly after the declaration of war between the United States and 
Austria Hungary, the plaintiff's father died intestate seized of real 
estate in New York City. Two questions, therefore, arose; first as to 
the national status of the plaintiff, and second, as to her right to acquire 
property by descent. 

A distinction must be drawn at the outset between the political and 
civil status of an alien in time of war (2). The political status of an 
alien is determined by his national allegiance. If he is a subject of a 
state at peace with the United States he is an alien friend, but if, on the 
other hand, he is a citizen of a country at war with this nation he be- 
comes ipso facto an alien enemy irrespective of his sentiments or place 
of abode. 

But there is no such simple or uniform test of a man's civil 
status. The civil rights and disabilities of an individual or corporation 
are determined by various considerations. The status of alien enemy 
will attach in some cases by reason of hostile allegiance ; in others on ac- 
count of personal services or of commercial domicile; in short, by any 
identification of the individual or his property with the enemy state. 

There is, accordingly, no necessary correspondence between an 
alien's political and his civil status. For example, a citizen of a neutral 
state residing in a belligerent country will take on enemy character in 
respect to all transactions which originate in the enemy country (3). 
Similarly, a German living in England, although politically an enemy by 

(i) Minn. Law Beview, Vol. 5 No. 5, pp. 873 et als. « ^ ™^ *«^ m .-. 

(2) Cobbett, Leading Cases and Opinions on Int. Laws. 2nd Bd.. 100; Trotter, 
Law of Contract during War, SupplementO. 

(3) The Harmony, (1800) 2 C. Rob. 322; The Indian Chief. (1801) 8 C. Bob. 12, 
1 Roscoe, P. C. 261; Albrecht v. Sussman, (1818) 2 Ves. & B. 823; Sorensen v. Reg^ 
(1857) 11 Moo. P. C. 141; Scott, Cases in Int Law 588. 
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virtue of his allegiance, may enjoy none the less many of the civil 
rights and privileges of a friendly alien or even of a British subject (4). 
In short, a man may be, in popular language, a friend and an enemy at 
one and the same time according to the particular point of view. 

Not only so, but even in respect to a man's civil status there are 
the most striking differences in the determination of enemy character. 
The term alien enemy is a flexible one. It may have one meaning in 
relation to one set of transactions and another significance in regard 
to another; for example, the rights and disabilities of an alien are es- 
sentially different for commercial purposes than in respect to his rights 
of property (5). 

At common law an alien enemy could take land by purchase and 
hold until office found (6). The estate vested in the alien and he could 
convey at lea§t a defeasible title subject to the Crown's right of seizure. 

The rule was otherwise in the case of title by descent (7). An alien 
could take "by act of party but not by act of law." Inheritance by 
aliens, according to Coke, "would tend to the destruction of the realm." 
In England the ancient disability of aliens in this respect has been re- 
moved by a recent act of parliament (8). No distinction can now be 
drawn between alien enemies and friends since the language of the act 
is sufficiently broad to include all aliens. An alien enemy, we may then 
conclude, can today acquire real estate in England either by devise 
or descent. 

In this country the right of aliens to hold, convey and take real 
property is determined by the law of the several states. Legislation 
upon this question is far from uniform throughout the Union (9). Some 
of the states have endowed aliens, whether resident or non-resident, with 
all the rights and privileges of citizens in this regard, while others have 
expressly restricted the rights of aliens to hold and acquire property, 
and still others have drawn a clear cut distinction between the rights 
of alien enemies and of alien friends. 

By the law of the state of New York "alien friends are empowered 
to take, hold, transmit and dispose of real property within this state 
in the same manner as native bom citizens and their heirs and devisees 
take in the same manner as citizens" (10). This right, it will be ob- 

(4) Princess of Tbnrn and Taxis v. Mofflt, (1914) 112 L. T. Rep. 114; Porter t. 
Frendenberg, (1916) 1 K. B. 857. Trotter, Law of (jontract during War, Supplement 126. 

(5) Huoerich, Trading with the Bnemy, 61. _ . ^- « . - 

(6) Martin v. Hnnter^s Lessee, (1816) 1 Wheat. (U. S.) 304, ' 
Innter. (1818) 7 Cr. 608, 8 L. Bd. 468; 2 Kent's Comm. 64. 

i7) Ibid; Hnberlch, Trading with the Enemy, 120. 
8) 88 4k 34 Vict. C. 14. lOTO. 
9) Huberich, Trading with the Enemy, 116-119. 
(10) Consol. Laws, c. 60. 



4 L. Ed. 97; Fairfax 
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served, is limited expressly to alien friends. The unfortunate alien 
enemy has no share therein. He is Earred by necessary implication. 

The rights of the plaintiff, therefore, to inherit the property in ques- 
tion must needs depend upon her national character or to be nK)re exact, 
upon the civil rights or disabilities which attach to a political alien in 
such circumstances. 

By act of Congress in 1907 an American woman who marries a 
foreigner takes on the nationality of her husband (11). Marriage in 
such a case constitutes an act of voluntary expatriation. By reason of 
marriage, therefore, the plaintiff undoubtedly became an alien and con- 
sequently, through the outbreak of the war, an alien enemy. She was 
a citizen of a state at war with the United States. 

The plaintiff contended, however, that she ought to be regarded as 
an alien friend by virtue of her residence in the United States and her 
loyal adherence to its cause. In place of the primary test of nationality, 
she attempted to set up the test of commercial domicile and political 
sentiment; and in further support of her contention, appealed to the 
liberal terms of the President's proclamations and to the enactment of 
Congress in respect to trading with the enemy. 

According to ancient English practice, an alien enemy was looked 
upon as an outlaw ; his person was seized, his goods confiscated, and he 
was denied access to the courts for the redress of grievances (12). But 
the rigor of the ancient law has been materially modified in recent years 
both in England and this country. Resident enemies are accorded a large 
measure of personal freedom; their property rights are respected or at 
worst are subject only to sequestration, and they are generally per- 
mitted to prosecute their actions in court (13). But the concession of 
these special civil privileges to resident alien enemies has not affected 
their national character in the slightest. Their political status as enemies 
is unchanged. The mere removal of civil disabilities cannot in general 
transform them from enemies into friends (14). 

Still less is the national character of the alien dependent upon his 

(11) U. 8. Comp. St. c. 3960. 

(12) Hall, Int. Law, 461; 2 Westlake, Int. Law, 44; Huberich, Trading with the 
Bnemy, 19L 

(13) Wells ▼. Williams, (1698) 1 Ld. Raymond 282: Porter v. Freudenbertr, (1915) 

1 K. B. 857; Schaffernius y. Goldberg, (1916) 1 K. B. 284; Clarke v. Morejr, (1813) 10 
Johns. (N. Y .) 69: United States y. One Hundred Barrels of Cement, (ISCtt) 27 Fed. 
Cas. 292; Schultz, Jr. Co. y. Raimes & Co., (1917) 166 N. Y. S. 567, 100 Misc. Rep. 
697; Posselt y. D'Bspard, (1917) N. J. Bq. 100 Atl. 893: Scrutton, The Law and the 
War, 34 Law Quar. Rev. 120; McNair. Alien Bnemy LlUgantes, 34 Law Qnar. Rey. 
134; Picdotto, Alien Bnemies in Bng. Law, 27 Yale Law Jr. 167; Huberich, Trading 
with the Bnemy, 194-196. 

(14) Griswold y. Wallington, (1819) 16 Johns. (N. Y.) 4488; The Rapid, (1814) 

2 Cranch 166; 3 L. Bd. 520; Scott, Cases on Int. Law 567; Halleck, Int. J aw 526; 
HaU, Int. Law 18. 
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personal or political sentiments. Allegiance is a matter of law and not 
of feeling. War, according to Anglo-American conceptions, is an armed 
conflict between nations and not a military tournament between govern- 
ments or limited groups of belligerents within the respective states. The 
act of the government- in declaring war is a national act binding the 
whole body politic, irrespective of the wishes or inclinations of in- 
dividual citizens. 

"It is not the private character or conduct of an individual," says 
Story, J., "which gives him the hostile or neutral character. It is the 
character of the nation to which he belongs and where he lives. He 
may be retired from all business, devoted to mere spiritual affairs or 
engaged in works of charity, religion and humanity and yet his domicile 
will prevail over the innocence and purity of his life. Nay more, he 
may disapprove of the war and endeavor by all lawful means to assuage 
or extinguish it and yet while he continues in the country, he is known 
but as an enemy" (15). 

But the test of allegiance, as we have seen, is not the sole and ex- 
clusive criterion of the civil status of citizens or aliens in time of war. 
Enemy character may attach to the person or property of citizens, 
neutrals, and enemies alike by reason of their identification with the 
enemy's country, interests or resources. The chief test of such identifica- 
tion for commercial purposes is domicile (16). Belligerent domicile 
has been defined as : 

"Residence in a particular place accompanied by a positive or presumptive 
proof of an intention to remain there for an unlimited time" (17). 

This is the test which has been employed both at common law and 
statute. Section 2 of our Trading with the Enemy Act (18) declares 
"That the word 'enemy' as used herein, shall be deemed to me^n, for 
the purposes of such trading and of this act — 

"(a) Any individual, partnership, or other body of individuals, of any 
nationality, resident within the territory (including that occupied by the 
military and naval forces) of any nation with which the United States is at 
war, or resident outside the United States and doing business within such 
territory, and any corporation incorporated within such territory of any 
nation with which the United States is at war or incorporated within any 
country other than the United States and doing business within such ter- 
rttory." 

(15) Society for the PropagaUon of the Gospel ▼. Wheteler, (1824) 2 Gall. (U. S. 
C. C. > 106; Benito Bstenger, (1814) 176 U. S. 668, 44 L. Bd. 592, 20 S. C. R. 489. 

(16) Wells V. Williams. (1698) 1 Salk. 46; Huberich, Trading with the Enemy. 
50-61; Trotter, Law of Contract during War. 9; Bordwell. Law of War, 215. 

(17) The courts recognize a distinction betw^n civil and commercial domicile, 
the former attaching to the person and the latter to his place of business. 

(18) No. 91. 66 Cong. 1st Sess. 40 Stat. c. 106. p. 41L 
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This definition, it will be observed, is limited expressly to the pur- 
jposes of this act, namely, the regulation and prohibition of trading with 
the enemy. The act was not intended to prescribe a uniform definition 
of alien enemies ; nor was it designed to have a general application or 
to modify the civil or political disabilities of alien enemies in respect 
to other forms of transactions. Commercial intercourse during war has 
always been governed by a different set of principles from those which 
have been applied to the acquisition or transfer of property rights (19). 
The law governing the right of aliens to succeed to real property is and 
always has been based upon the old feudal idea of the necessary con- 
nection between fealty and land owning; whereas the doctrine af com- 
mercial domicile on the other hand has grown up out of the ramifica- 
tions and complexities of modern international commerce. Trade is a 
law unto itself : it Seeks out the most profitable markets irrespective of 
the allegiance or political sentiments of the trader. The belligerent char- 
acter of commerce is, therefore, not dependent upon the nationality of 
the trader, but upon his residence or place of business, since it is his 
place of business that determines the contributions which he will make 
to the wealth and resources of the enemy (20). 

Since the right to trade does not follow the lines of citizenship, it 
ought not "to be formulated in terms of alienage." The greatest con- 
fusion has arisen from the failure to recognize the strictly technical 
sense in which the word "enemy" is used in the Trading with the Enemy 
Act. That act has furnished a commercial definition only and not a 
general test of enemy character. A native bom American, resident at 
home but doing business in Germany is manifestly not an enemy in 
the primary meaning of the word, even though his business may have 
enemy character by reason of its association with the enemy. He is 
an American citizen and as such entitled to the general rights and privi- 
leges of his fellow citizens. Only in respect to his foreign business con- 
nections does he take 09 the civil character and disabilities of an 
alien enemy. The same principle is equally applicable to the case of 
an enemy subject resident in this country. The fact of residence here 
does not convert him into a friend or citizen. For general civil and 
political purposes he must be considered an alien enemy even though 
for limited commercial purposes he may be treated as a friend. In other 
words the law in respect to privileges of trade has no connection what- 

(19) Huberich, Trading with the Enemy, 51. 

(20) The French and continental rule in the past has been based upon the test 
of nationality. During the recent great war, however, the European allies manifested 
a decided tendency to bring their law into line with the Anglo-American doctrine 
of domicile. 
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ever with the disabilities of aliens in regard to the ownership of land. 
These two bodies of law are entirely separate and distinct: they fall 
into different categories and, are governed by different principles; the 
one by the principle of domicile and the other by that of allegiance. 

The words, "alien friend" of the New York statute were evidently 
not used in the narrow technical sense of the Trading with the Enemy 
Act. It was certainly not the intention of that act to exclude an Ameri- 
can citizen resident in the en^my state from the right to purchase 
and inherit property in this country. Yet such would be the inevitable 
result if the test of domicile were extended to an entirely different 
category of legal rights. In short, we may then conclude that the words 
of the New York statute must be interpreted in their general political 
acceptation of nationality and not in the special commercial sense. In 
the language of the court, the case under the statute comes down, then, 
to this: The question, "What are the rights of alien enemies in the 
absence of. statutory restrictions?" is distinct from the question, "Who 
are alien enemies within the scope of such restrictions ?" 

"Alien enemies, resident within our borders, retain by impUed Ucense 
many of the civil rights of friends. Implication ceases, however, to be legiti- 
mate when an express and conflicting prohibition occupies the field. *Ex- 
pressum facit cessare tacitum.' The civil rights which belong to alien 
enemies by implied license of the federal government do not include the right 
to purchase or inherit land. That is a subject which every state, in the absence 
of inconsistent treaty, may regulate for itself. Blj/the v. Hhickley, ISO U. S. 
333, 21 S. C. R. 390, 45 L. Ed. 557. The civil rights which belong to alien 
enemies by implied license of the state do not include in New York the right 
to purchase and inherit land, for the field is occupied by statute, and there is, 
therefore, nothing to be implied. The legislature might have refused to draw 
a distinction between enemies and friends. It might have given capacity to 
all aliens alike, and in that event capacity would not have ended with the 
outbreak of the war. It chose a policy less liberal. It gave the privilege to 
friends, and withheld the privUege from enemies." 

These statutory limitations and inhibitions on the right of aliens to 
take and hold property, it should be added, have been generally super- 
seded by the treaties which the United States government has entered 
into with foreign states. To ascertain the rights and privileges of aliens 
in this country today we must therefore look to the several treaties of 
the United States as well as to the law of the various states of the 
Union. The question becomes therefore, one of international rather 
than of municipal law. 

The convention of 1848 between the United States and Austria 
provided that "where on the death of any person holding real property, 
or property not personal within the territories of one party, such real 
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property would, by the laws of the land, descend on a citizen or subject 
of the other, were he not disqualified by the laws of the country where 
such real property is situated, such citizen or subject shall be allowed a 
term of two years to sell the same ; which term may be reasonably pro- 
longed, according to circumstances," (21) In form the right which is 
here secured is a right of sale, but in substance it is a right of ownership. 
The fee descends subject to the performance of a specific condition, 
which, in the instant case, was duly fulfilled. (22) By article 6 of the 
United States constitution, a treaty is declared to be the supreme law 
of the land. By virtue of its own inherent force it supersedes all state 
laws which are incompatible with it. (23) The rights of the plaintiff, 
therefore, were amply safeguarded against the disabilities of the New 
York statute, provided that the treaty was still in force and had not been 
abrogated by the outbreak of war. 

The question of the effect of war on treaties is one of the most 
obscure and controversial subjects in international law. According to 
the older authorities the immediate effect of the outbreak of war was 
to abrogate all treaties. Recent opinion and practice, however, have been 
much more favorable towards the maintenance or continuance of all such 
agreements as are not manifestly inconsistent with a state of war. (24) 
The resolutions of the Institute of International Law at Qiristiania in 
1912 well illustrate this tendency: 

"Le«i traitea restes en vigueur et dont Vexecution demeure, malgre lea 
hoatilitea, pratiquement poaaihle, doivent etre ohaervea comme par le paaae. 
Lea etata helUgeranta ne peuvent. aien diapenaer que dana to meaure et pour 
le tempa commandeai par lea neceaaitea de la guerre.** (25) 

Treaties of commerce are generally held to be terminated by war, 
since they are often of a political or quasi-political nature. (26) But 
treaties in respect to property rights are usually accorded more generous 
treatment and are permitted to continue in full force and effect. This 
treaty with Austria belonged essentially to the latter category, it is true 
it touched upon commerce but it was primarily concerned with the tenure 

(21) Convention relative to the Disposal of Property and Consular Jurisdiction. 1 
Malloy, Treaties, Conventions, etc., between the U. S. and other Powers, 33. _ „ _ 

(22) Kull v. KuU, (1886) 27 Hun. 476; Hauenstein v. Lynham, (1879) 100 U. 8. 
483, 26 L. Bd. 628: Wunderle v. Wunderle, (1893) 144 111. 40. 33 N. B. 195. 

(23) Chirac v. Chirac, (1817) 2 Wheat. (U. SJ 260, 4 L. Bd. 234; Geofroy ▼• Rig^, 
(1889) 133 U. S. 268. 33 L. Bd. 642, 10 S. C. R. 296; Ware v. Hylton. (1796) 8 
Dall. 199, 1 L. Bd. 668; In re Tlburcio Parrott, (1880) 6 Sway. 349, 1 Fed. 481. 

(24) 3 Phlllimore, Int. Law 794; Hall, Int. Law 398; 2 Oppenheim, Int. Law ^; 
6 Moore, Digest of Int. Law 372; Daimler Co. Lt. v. Continental Tire and Rubber 

'*(26) Institut de' droit international annuaire, 1912. p. 648; Scott, Resolutions of 
the Institute of International Law, p. 172. _ ^ , .,. . ^ , . ^ ,oo 

(26) Wheaton, Int. Law, 6th Bd., 377; Hershey, Institute of Int. Law, p. 133. 
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and disposal of rights of property. As the provisions now in question 
dealt solely and exclusively with property rights, the court held they 
protected the rights of alien enemies against adverse local legislation 
(27). Judgment was accordingly rendered for the plaintiff in the case 
at bar. (28) 

(27) Kershaw v. Kelsey (1868) 100 Mass 561 Scott's cases in Intern*! Law p. 53S. 
See also notes Bvans on International Law 266-9. 

(28) Techt ▼. Hughes (N. Y. 1920) 128 N. B. 186. 



FRAUD I N A NEW PHASE 

By James M. Kerr, Author of Leading Law l^xt-books. 



Hydra-headed fraud is ever presenting some new aspect The California 
Supreme Court dealt with an uncommon phase In a recent case (1), in which 
the court very properly held that a trustee buying the bonds and stock of a 
corporation with the funds of his cestui que trust and for his benefit, who 
seeks to withhold the stock of the corporation for his own use and benefit, 
becomes an inyoluntary trustee ex male fioio to the amount of the par value 
of the stock abstracted and withheld from the cestui que trust, under the 
provisions of the Civil Code (2). 

But the case had another angle considered by the court, in which the con- 
clusion arrived at is not so happy a one. This part of the case involved the 
act of an agent of the corporation selling its bonds and stock, employed by 
the corporation on a regular salary to act as the sales-agent, or a sales-agent, 
for the corporation in disposing of the bonds of the corporation at par, with 
which bonds went an equal amount, at its par value, of the stock of the 
corporation, which stock was given by the corporation as a bonus with the 
stock sold. This agent, in making a sale of the bonds and stock to the trustee, 
had full knowledge that the trustee was acting in a fiduciary capacity and 
for the benefit and in the interest of his cestui que trus^, whose funds the 
agent had knowledge the trustee was investing; and in full knowledge of 
this trust relation, the agent entered into an arrangement with the trustee 
whereby they, the agent and the trustee, were to abstract from the purchase 
the stock going with the bonds, the agent to retain one-half and the trustees 
to retain the other half of the stock bonus going with the bonds, the cestui 
que trust receiving the bonds only. The purchasing-trustee and the sales- 
agent were father and son and it was fully shown that the son had complete 
knowledge regarding the position of trust and confidence occupied by the 
father in the transaction, and that the father was purchasing with the trust 
fund of and on account of his cestui que trust. Yet the court held that such 
agent was not an involuntary trustee ex-male fido of the cestui que trust 
of his father, to the par value of the stock bonus which such agent had ab- 

(1) MacDermot ▼. Hayes, 175 Cal. 95, 170 Pac. 616. 

(2) See Kerr*s Cyc. Civil Code, 2d. ed., Sec. 2224 and the appended annotation. 
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Btracted from the sale to and purchase by his father as trustee, and retained 
it for his own use and benefit. 

This decision is the law in the MacDermot case, but not elsewhere. If 
a similar case, involving the same question, is ever again presented to our 
Supreme Court, it is thought that the doctrine of the MacDermot case will be 
neither approved nor followed, for the reason that it is conceived not to be 
either sound law or good morals— is against public policy. The case made 
by the facts stated in the opinion brings it squarely within the provisions 
of sections 2224 and 2243 of the Civil Code and other sections covering the 
question of fraud and similar acts raising an involuntary trust in favor of 
the party injured by the spoliator. The reasoning of the court, in arriving at 
its conclusion, is unsatisfactory from a lawyer's standpoint; and the assump- 
tions of the court unwarranted by the facts. There is absolutely nothing 
in the reported case warranting the assumption that such agent of the cor- 
poration was "dealing on his own account," and everything the case sets 
forth clearly shows that he was not so acting, but was seeking a little possible 
profit— for the assumption may reasonably be indulged that the stock of the 
corporation was practically worthless — ^because of the weak mind and ignorance 
of the cestui que trust, and the downright dishonesty of the trustee, his father. 
But even if the selling-agent had been acting in his own behalf this would not 
have relieved him of liability, for he had full knowledge of the facts regard- 
ing the trust relation. 

Any agreement such selling-agent may have had with Henshaw and 
Dingee, the promoters of the corporation,— (which seems to have been of 
"wild cat" variety, and one that would not be permitted to operate under 
the present law (3), — ^respecting an "opportunity to make some additional 
money, if from their operation it should become available and seem advise- 
able," could not give to the agent the right to abstract and appropriate the 
property of another in the shape of stock bonus going with his bond-par- 
chase, and set aside by the company and designed and designated as the 
property of such other by assigning and appropriating it to go with the bond- 
purchase of such other person. 

There was not a scintilla of evidence in the case, as set out in the report, 
or an intimation even, (1) that the selling-agent had bought the bonds from 
the corporation under any terms or conditions, and the assumption purely 
gratuitous upon the part of the trial court when it suggested that the selling- 
agent may have been acting in his own behalf and disposing of his own prop- 
erty; (2) or tending in any way to show that Henshaw and Dingee had author- 
ied, or had any knowledge of the fact that their agent was obstructing and 
retaining for his own use and benefit the stock the corporation had set apart 
and designated to go with the bonds purchased as a bonus to such purchase; 
(3) or that Henshaw and Dingee had dl^cided that it had "become available", 
and that the agent should "have an opportunity to make some additional 
money"; (4) or that it was the intention and understanding of Henshaw and 
Dingee that the selling-agent should make the "additional money" by abstract- 



n\ 



Stats, and Amdts. 1907, p. $73, as amended in 1919, Stats, and Amdts. 1919, p. 231. 
Chapman t. Hughes, 134 Cal. 641« 6CM>, 58 Pac. 298, dO Pac. 974, 66 Pac. 982. 



Digitized by 



Google 



FRAUD IN A NEW PHASE 133 

ing the property of other people. But even if there had been such proof im- 
prQi»erly allowed to be introduced, it would not have changed the legal situa- 
tion in relation to the rights and culpability of the selling-agent spoliator, be- 
cause consent to a theft, by one not the owner of the property purloined, does 
not make the theft legal,-^-and the court should have been governed by the 
principle expressed in the maxim, spoliatus del>et ante omnia reatituti. 

If the above reasons were regarded as insufficient to warrant the condem- 
nation of the conclusion announced in the Chapman case, a sufficient rea- 
son surely is found in prior decisions of our Supreme Court wherein the court 
dealt with the same legal question and arrived at the opposite conclusion. This 
is not a brief, and no effort is made to gather all the California cases in which 
the fundamental principle of law was involved; it is sufficient for the present 
purpose to call attention to the Chapman case (4), which may properly be 
said to be on ''all fours'' with the MacDermot case; the only difference being 
that in the Chapman case the sale was made by the trustee-father to his son as 
agent for the son's wife and for her benefit, the son having full knowledge of 
the trust character of the property obtained; while in the MacDermot case the 
Bale was made by the son to the trustee-father, the son having full knowledge 
of the trust relation of the father, and of the fact that the money received was 
not the money of the father but of his cestui que trust. The cases are identical 
In 80 far as the principles of law are concerned — and we may add, in so far as 
the infamy of the actors is concerned. Under the rule announced in the Chap- 
man case, — which the judge writing the opinion in the MacDermot case over- 
looked or ignored,— the purloining son in the MacDermot case should have 
been held to be an involuntary trustee ex male fido of the cestui que trust 
despoiled, to the extent of the par value of the stock abstracted, under the pro- 
visions of section 2243 of the Civil Code (5), as well as under the fundamental 
principles of the law, without the aid of a statute to give the court "conscience." 

(5) See Kerr'B Cyc. Cal. Civil Code (2iid ed.), Sec. 2243 aud annototion appended. 



Back of the beating hammer. 

By which the steel is wrought, 
Back of the workshop's clamor, 

The seeker may find the Thought; 
The thought that is ever master 

Of iron and steam and steel. 
That rises above disaster 

And tramples it under heel! 
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SOUTHERN STORIES 



WHO HAS IT NOW? 

When Pete Herman of New Orleans made bis first trip to Chicago, 
he left his umbrella in the cafe stand while he was eating breakfast. The 
proprietor tacked the following notice on the wall: 

"The umbrella in the stand below belongs to the champion 
bantam weight fighter of the world. He is coming right 
back." 
Five minutes later umbrella and paper had disappeared. In their place 
was another notice: 

"Umbrella is now in possession of the champion 
Marathon runner of the world. He is not coming back." 



VIRTUB RE-INFORCED. 

Teacher — "In what part of the Bible is it taught that a man should 
have only one wife?" 

Little Boy — "I guess its the part that says that no man can serve 
more than one master." 



CASE OF HIND SIGHT. 

"Your husband had a job with the shipping board, I believe. Did he 
notice anything wrong there?" 

"No. He was an inspector and wasn't expected to notice things that 
were wrong." 



FIGURATIVELY SPEAKING. 

Hobo — "Yes lady, dere was a time when I had money to buTU and 
worse's dat I did burn it." 

Old Lady — "And what did you burn it with my poor man?" 
Hobo— "With an old flame o* mine." 



A MODEL HUSBAND. 

A New Orleans lawyer entered ihis office smiling and remarked to hi& 
partner: "I'm a happy man. My wife this morning told me I was a model 
husband." 

«»Well — what of that? What did she mean?" 

A dictionary was brought from the shelf and read: "Model — a smalL 
imitation of the real thing." 



DEMONSTRATION NEEDED. 

She— "Do yuh love me, John?" 
He— "Sure." 

She — 'Then why don't your chest go up and down like the man in the 
movies?" 
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PROPOSED HOME BUILDING 
LEGISLATION 

By Robert Gallagher of the Boston, Massachusetts, Bar. 



Chambers of Commerce, Real Estate Boards and legislative bodies 
in at least eleven states have discussed in the last sixty days a proposed 
law whereby both the Congress and individual States may raise monies 
and loan the same to parties desiring to build homes and improve prop- 
erties. The Senate committee presided over by Senator Calder of New 
York, directs attention to the fact that there exists a scarcity of i,ooo,- 
ooo homes in the United States, due to the growth of urban population 
and to the practical cessation of building operations during the last few 
years. To meet this condition the report recommends better transporta- 
tion facilities, plenty of fuel, credit for the financing of building and the 
dissemination of information as to the best methods of construction. 

There are two recommendations by the committee which promise 
to attract widespread attention because of their apparent practicability 
in meeting the situation. One is that the Federal reserve act be amended 
so that national banks may make long-term loans from their savings and 
time deposits. The other provides for the establishment under Federal 
supervision of district home loan banks with power to issue bonds and 
to make loans for financing home building operations. 

Strong arguments will be brought in support of both these proposi- 
tions in addition to the urgent need of means for home construction. 
National banks are now prohibited from making long-term loans on 
real estate, but they send their surplus funds to the financial centers 
and lend them on collateral security for speculation. It has long been 
urged that it would be better for the banks to make their loans in their 
respective communities among their own depositors rather than finance 
the operations of Wall street speculators. 

As for the proposal to establish home loan banks, there is a good 
precedent for that policy in the farm loan banks which Congress has 
authorized. If farmers are able to borrow from the government at low 
interest rates for the purchase and improvement of their farms, it will 
be difficult to deny residents of cities and towns the privilege of bor- 
rowing at the same rates for the purchase and improvement of their 
homes. The greatest obstacle now to resumption of building is high 
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interest rates. Thousands of people who have the nucleus of a home 
fund are unable to borrow money for building except at 7 per cent and 
higher, with a heavy commission to the lending agent. 

It is the opinion that Congress should provide at least $15,000,000,- 
000 to aid in the construction of 1,000,000 homes required by the people. 
It is not suggested that these funds be voted out of the Treasury, but 
that bonds be sold at 4>$ per cent interest, non-taxable as to income 
features. The loans to be made to individuals at syi per cent semi- 
annual interest by district home loan banks to be created or by National 
banks who desire to place their money on such securities. 

The New York Legislature has before it now a bill fathered by 
Senator Costello that carries strong endorsement. 

The bill will be known as the Land Loan act, and provides that 
$100,000,000 of State funds be set aside for loans to improve property 
to any persons who owns land and wants to btiild up to seventy-five 
per cent of the value of the individual property. 

"Any citizens who owns a piece of land valued at $2,000," said 
a leading lawyer-member of the Assembly, may, on making application 
to the Banking Commissioner of the State, be furnished- free of charge 
with plans and specifications for a house. The State will then take a 
first mortgage on his property. If the finished property is worth $8,000 
the amount of the loan will be $7,500, to be paid in instalments. As the 
ceiling beams of the first floor are laid the first instalment will be paid ; 
the second upon the completion of the second story; another when the 
roof is put on, and so on. Loans may be made for any amount from 
$500 to $10,000. Bonds covering the sum will be sold on the open market 
as non-taxable securities, the money gained from the sale of these securi- 
ties being again loaned, in this way creating a rotary fund." 

The passage of this or similar measure by the various States as 
needed would tend to curb the Shylock activities of the mortgage bankers 
and would prevent the extortionate rates now demanded and paid. 

Investors will welcome a chance to buy these bonds and a large 
body of home loving citizens will be benefitted. The decision of the 
United States Supreme Court in the case of Smith vs. Kansas City Title 
and Trust Company has opened the way for the legal and economic work 
to go on without interference. 
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LIABILITY OF ABST RACTERS 

The defendant, an abstract company, was employed by a law firm to bring 
an abstract np to date. The law firm was acting for the plaintift, a mortgagee 
of the land. The defendant was not advised of the fact that the law firm was 
acting for anyone except itself. In reliance upon the abstract, the plaintift bid 
in the land at a foreclosure sale. Through a defect in the title, which was not 
shown in the abstract, the plaintiff lost part of the land, for which damages he 
now sues the defendant abstract company. The defendant contehded that It 
was not liable to the plaintiff, there being no privity of contract between them. 
Held, that there was sufficient privity of contract to hold defendant liable. 

Murphy v. Fidelity Ahatract n Title Co. (Wash. 1921), 194 Pac. 591. 
An abstractor Is liable for damages resultinff from a failure to exercise rea- 
sonable and ordinary care and skill in finding ih the records and noting in the 
abstract of title all deeds, mortgages and other instruments and facts aftecting 
the title Involved. The abstracter's liability being contractual, its nature and 
extent are to be measured by the nature and terns of emplosrment. He is liable 
for a want of the required skill and care whetl er he does the work himself or 
employs another to do it. If there has been no injury, there can be no liability; 
nor can there be a liability where the injury sustained is not the result of the 
abstracter's negligence or breach of duty. Abstracters occupy a relation of con- 
fidence toward their employers and cannot use, for their own benefit and to 
the prejudice of their employers, information obtained through such employ- 
ment 

Vallettee vs. Tedena, 122 111. 607, 3 Am. S. R. 502 and note. 

Equitable Buildinff ft Loan Association vs^ Bank of Commerce ft Trust 
Company, 102 S. W. 901, 12 L. R. A. N. S. 449 and note. 

Hillock vs. Idaho Title Co., etc., Co., 22 Idaho 440, 42 L. R. A. N. S. 178. 

Wacek vs. Frink, 51 Minn. 282, 53 N. Wt. 633. 
The items usually omitted from abstracts of title and which result in suits 
against the abstracter are mortgages, judgments, taxes, special assessments, 
pribr recorded deeds and pending suits. Oftentimes the abstracter will abstract 
incorrectly the operative parts of a deed or the provisions of a will. He has 
even, in some cases, included mortgages which should not have been shown, 
liiability does not always arise from omissions alone, but may be, and is, predi- 
cated upon every conceivable kind of mistake. 

Assuming in any case that the abstracter through his negligence or ignor- 
ance has committed an error or mistake resulting in a loss the question arises, 
Who may enforce the liability against the abstracter? 

The great weight of authority is to the eftect that an abstracter does not 
render himself liable to any and every person who may be injured through his 
negligence in preparing abstracts, but is only liable to the person who employs 
bim or those in privity with him. Taple^ v. WrigM (1895), 61 Ark^ 275, 32 
S. W. 1072; National Savings Bank vs. Ward (1879), 100 U. S. 196, 25 L. Ed. 
621; Schade vs. Gehner (1896), 133 Mo. 252, 34 S. W. 576; Warvelle Abstracts, 
8; 1 R. C. L. 96; 1 C. J. 369; Note 12. L. R. A. (N. S.), 449, 452. Accordingly 
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the abstracter is not liable to the assignee or alienee of the person employing 
him Mallory vs. Ferguson (1893), 50 Kan. 685, 32 Pac. 410. The basis for this 
view of that the liability of the abstracter does not sound in tort, and is con- 
tractual and is therefore to be measured by the nature, extent, and terms of the 
employment. Other courts hold that the abstracter is liable, not only to the per- 
son employing him, but also to any one who in good faith relies upon the cor 
rectness of the abstract to his damagv^ Dickel vs. Abstract Co. (1890), 89 Tenn. 
431, 14 S. W. 896, Western Loan, etc., Co. vs. Silver Bow Abstract Co. (1904), 
31 Mont. 448, 78 Pac. 774; 1 R. C. L. 95; See note 72 A. S. R. 315, 317. These 
cases do not all seem to follow the same general theory. In Dickel vs. Abstract 
Co.f the broad rule was laid down that where an abstracter knows third parties 
will rely upon his abstract, a duty arises as to them and for a violation of this 
duty the abstracter is liable, no mention being made, however, as to privity of 
contract. In Western Loan Co. vs. Silver Bow Abstract Co., supra, the decision 
was based on the ground that there is privity of contract where an abstracter 
furnishes an abstract to be used by third parties. It would seem that these 
cases might both be upheld upon the theory of a contract made for the benefit 
of a third party. In the instant case the court held that there was sufficient 
privity of contract, the law firm acting as an agent for an undisclosed principal. 
It would seem that the same result might also be reached by regarding It as 
a contract made for the benefit of a third party. 

In a few states abstracters are made liable by statute to any person who 
may suffer loss by reason of any error, deficiency or mistake in the abstract 

Rev. St. Neb. 1913, Sec. 6277; Pol. Code, S. D. 1910. 
The general rule seems to be unquestioned when the abstracter has no 
knowledge that the abstract to. be prepared by him is intended for the Informa- 
tion and use of another. Other cases supporting the general rule that the lia- 
bility of the abstracter extends only to the person employing him or those in 
privity with him, are: 

Mechanics Bldg. Ae»'n. vs. Whitacre, 92 Ind. 547. 

Security Abstract of Title Co. vs. Longacre, 56 Neb. 469, 76 N. W. 1073. 

Olatoatz vs. Peoples Guaranty Search Co., 49 App. Div. 466, 63 N. Y. S. 
691. 

Bremerton Imp. Company vs. Title Trust Company, 67 Wash. 268, 
121 P. 69. ^^ 

As stated in 1 Corpus Juris, 369, the general rule is not entirely without 
exception, and there are cases where, under certain circumstances, the liability 
has been extended to persons other than those directly emplosring the abstracter 
who are injured by reliance upon the abstract; although it seems, and has been 
so stated, that these cases are based upon peculiar circumstances and are not 
in conflict with the general rule. 

W'cstem Loan, etc., Co. vs. Silver Bow Abstract Co., 31 Mont 448, 107 
Am. S. R. 435 and note. 

Denton vs^ Nashville Title Co., 112 Tenn. 320, 79 S. W. 799. 

Young vs. Lohr, 118 Iowa 624, 92 N. W. 684. 

Decatur, etc., Co. vs. Rutland, Tex., 185 S. W. 1064. 
In the exceptional cases where the courts have sought to mitigate the rigor 
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of the general rule, such object has usually been accomplished by straining the 
doctrine of privity of contract. The most important of these cases usually cited 
as exceptions to the general rule, are as follows: 

In the case of Anderson vs. Spriestershach, 69 WoBh. 393, 125 P. 166, 42 
L. R. A. N. S. 176, it was held that one preparing an abstract of title at the 
instance of the owner of the property, ^liich at his instance is delivered to a 
stranger whom the abstracter knows will rely upon it in dealing with the prop- 
erty is liable to him for losses resulting from a material error or omission in 
the abstract. The Court said that the general rule is sustained by the weight, 
considered in numbers, of authority, but that it was not willing to apply it, 
unless It is plain that there was no duty on the part of the abstracter to the 
party injured. In this case the abstracter not only knew the purpose of the 
abstract but became the agent of the other party to the transaction, out of 
which the loss resulted, to deliver it to the person suffering a loss. 



SOUTHE RN TITLE SURVEY 

(By Horace W. Foster of the New YoriL Title and Mortgage Company.) 



As one of our Departments, that of National Title Insurance, has 
to do with the insuring of titles outside of New York State, and inas- 
much as the South and West have been the sources of an increasing de- 
velopment in this regard, it was thought wise to secure a better-than- 
guess-work survey of that section of the country with which we deal. 

Questionnaires were prepared and sent out to the leading news- 
papers in the following States: Kansas, Missouri, Michigan, Iowa, 
South Carolina, North Dakota, South Dakota, Tennessee and Florida, 
asking these questions : 

1. Percentage of population owning homes, farms or other real 
estate. 

2. Is there any local knowledge of title insurance ? 

3. Do property owners generally carry title insurance ? 

4. Are property owners familiar with "abstracts" of title ? 

5. Have there been many lawsuits over titles in your section ? 

6. Have any people lost property by faulty title ? 

7. Are property owners progressive, cautious, conservative, easily 
influenced ? 

8. What appeals would be best suited to local conditions ? 

9. Principal sources of income of property owners — industry, 
trade, agriculture, etc. ? 

Interesting, and in many cases exhaustive, replies were received 
from 92 per cent of the publications thus addressed. These communica- 
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tions may reasonably be considered to give a fair indication of conditions 
in those localities. An interesting point was that practically every inform- 
ant said that litigation over titles was common in their section, and more 
than one gave it as his opinion that each parcel of land was in title litiga- 
ton once every generation. 

Practically every correspondent from Florida laid stress on title liti- 
gation in that State. 

Replies from Florida showed that this winter-resort and fruit-grow- 
ing State is enjoying a marked rise in realty values. With the increasing 
number of winter tourists, and the remarkable advance made in citrus- 
fruit growing, there have been corresponding increases in values for the 
better grade of land in Florida. Complications, existing because of the 
obscurity of certain titles, have made title insurance an issue of import- 
ance. 

In Kansas we find, according to reports from eleven sources, that 
there is a home ownership of about 60 per cent. Only from one news- 
paper, the Cherryville Republican, came the report that there was no local 
need for title insurance. In every instance it was reported that property 
owners are familiar with abstracts. Every informant stated that there 
has been title litigation in his district, but few losses are reported. 

Kansas may be r^;arded as a typical case in point where the need for 
title insurance is making itself felt and companies are planning to supply 
it. One correspondent from that State writes that he discovers a growing 
interest in title insurance. It is already being written in Wichita, he says, 
and should be more general in coming years. "The reason for this state- 
ment, is," he concludes, "that abstracts of title are growing long with the 
passage of years and are becoming more and more expensive." 

In Missouri the average of home owners, as indicated in our replies, 
was 69 per cent, but little knowledge was indicated of any cases for title 
insurance except in large cities.^ A reply from Kansas City, in reply to 
the query as to whether or not there had been many lawsuits over titles, 
said : "It is stated by two lawyers who have lived in other communities 
than this, and who are now enjoying an exceptionally good practice, that 
there are more lawsuits over titles in this section than is the case in any 
other conmiunities in which they have lived." 

"One other established Attorney, who has been practicing in Kansas 
City for nearly forty years, told us that it has long been a saying among 
Kansas City attorneys that every piece of property in Jackson County is 
involved in litigation at least once a generation." 
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Have any people lost property by faulty titles ? "Yes. A number of 
them are on record, some of which have found their way into news col- 
umns by the importance of the property involved." 

In North Carolina, the percentage of persons owning their own 
homes was placed at about 65 per cent. The Dakotas reported that be- 
tween 60 and 80 per cent of the homes were owned by persons living 
there. 

In a report from one correspondent, the old question of the relation 
of title insurance companies to local attorneys was brought out in an 
interesting way. "The editor of a paper let out the information that a 
title company was interested in local possibilities," he wrote. "Local law- 
years were rather stirred up at the news. Real estate dealers say that this 
is an excellent field for title insurance." At this point it might be noted 
that not a few of our friends have urged the necessity for calling to the 
attention of the attorneys the fact that title insurance in no way dis- 
turbs the relations between attorney and client. 

The Grand Forks (N. D.) Herald answers the query No. 8, "What 
appeals would be best suited to local conditions?" with this interesting 
comment: "I believe the best appeal to property owners would be the 
fact that their property in this community is increasing in value, and that 
they should, therefore, be more cautious concerning their title even to the 
extent of insuring same. An added appeal, in my judgment, would be 
the readiness with which people buy insured titles. The latter, for the 
reason that there is a great deal of farm land for sale in this part of the 
country. We are just in the stage where the Illinois and Iowa farmer is 
coming to this part of the country and buying farms." 

Iowa does not give as high a percentage of home ownership as some 
of the other States, placing the average as between 40 and 70 per cent. 
There seems to be little litigation reported there. The Cedar Rapids 
(Iowa) Republican and Times says: "The same appeals that sell many 
forms of insurance — ^the advantage of expending a trifling sum to guard 
against the danger of a great loss. The title business in this city is run en- 
tirely on the abstract system. Since these abstracts always start with the 
ownership by the government and set forth every instrument on the 
county records which in any way effect or concern the title to the property 
in question, the cost in many cases amounts to quite a considerable sum 
and causes'more or less dissatisfaction on the part of the property owner 
w^ho has to meet this expense. If the title insurance system is cheaper 
ihan the abstract system, that would be a splendid appeal." 
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Figures from Michigan indicated that from 50 to 60 per cent of the 
population own real estate, Grand Rapids, however, claiming to be the 
second city in the United States in proportion of property owners to 
total population." Replies from this State showed a slight knowledge of 
title insurance. 

The Journal and Tribune of Knoxville, Tennessee, says : "We do 
not know of any title company doing business in Knoxville or East Ten- 
nessee as a special line. Most of the title work is done by various law- 
years in the usual line of their profession. Due to their experience, I 
presume that you might say the people in Knoxville and East Tennessee 
are aggressively touchy about titles and good straight- from-the-shoulder 
business sense would be the best-kind of advertising tact to use in a 
campaign for this territory." 

The results of this survey confirmed information reaching the com- 
pany from other sources. Interestingly enough a somewhat similar sur- 
vey made by a mortgage concern in New York indicated the same situa- 
tion in the lines that were investigated. Together they form a valuable 
indication of the trend. Pre-war prosperity for the South and West 
seems just around the comer. As far as title business is concerned, the 
situation is a healthy one. 



CONFLICT OF TITLE LAWS 



By I. A. Gereghino, Student Editor of the California liaw Review. 



An important matter affecting real estate in what law governs 
covenants for title? The following facts with the law governing as 
applied by the courts are of decided interest. 

Land situated in the State of Washington was conveyed by an in- 
strument executed and delivered in California. The operative words of 
the deed were, "granted, bargained, sold and conveyed." These words 
under section 11 13 of the Civil Code of California did not imply a cove- 
nant of seisin or of right to convey, though such covenants were im- 
plied from these words under the law of Washington. In fact, the 
grantor was not seized and did not have the right to convey. These 
facts present the question as to what law the court should follow in de- 
termining whether or not a covenant exists in the deed. The District 
Court of Appeal in Planter v. Vincent (i) held that California law 

(1) (Oct. 27, 1920) 88 Cal. App. Dec. 407. 
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should govern. The facts of this case, according to the court's view, 
did not bring it under the general rule that the law of thet state wherein 
the land is situated controls its descent, alienation, transfer and the 
effect and construction of conveyances (2). A different principle of 
law was adopted in this case, for the reason that the court held, in ac- 
cordance with authority, that the covenants sought to be implied in the 
deed, namely, those of seisin and right to convey, were personal in their 
nature, and did not run with the land as part and parcel of the con- 
veyance. They were covenants in praesenti, broken if at all at the mo- 
ment of their creation (3). The existence of personal covenants in a 
deed, the court held, is to be determined by the law of the place where 
the deed was executed (4). Personal covenants, according to the tradi- 
tional doctrine followed by the court, are to be treated as executory 
contracts and for most purposes governed by the lex loci contractus (s). 
On the other hand, it was conceded, if the covenants sought to be im- 
plied were real in their nature, such as the covenants of warranty or 
further assurance, the law of Washington would be followed (6). 

As a consequence of the rule announced in the principal case, the 
existence of implied personal covenants is determined by the law of the 
place where the deed was delivered, while the interest conveyed by the 
deed, its formal validity and the meaning of such technical terms as 
*'heirs," are determined by the lex situs. The rule accordingly sanc- 
tions a separation of the personal covenants from the rest of the deed. 
This practice, however, has not met with universal approval. Some 
courts have refused to separate the covenants of seisin and of right to 
convey from the conveyance for the reason that they vitally affect the 
rights of the parties respecting the title to the land (7). They are in- 
separably linked to the rest of the deed, in the opinion of these courts, 
and hence the rule which governs ordinary commercial contracts should 
not apply. 

The view adopted by the last-mentioned cases, namely, that which 
treats the covenants as part of the conveyance, seems the preferable one. 
The parties are by necessity forced to satisfy the requirements of the lex 
Situs before a valid conveyance can be made. Their attention is ac- 
cordingly not directed to the law of the place where the deed is executed. 

(2) McOoon T. Scales, (1869) 76 U. 8. (9 Wall.) 23, 19 L. Ed. 545. 

(3) Rawle on Coyenants for Title, p. 318. 

(4) Wharton on the Conflict of Laws, Sec. 276d; 11 Cyc. 1052; Bethell v. Bethell 
(1876) 54 Ind. 428, 23 Am. Rep. 650. 

(.'S) Minor. Conflict of Laws, Sec. 12. , ^ ««« ,^ 

(6) Minor, Conflict of Laws. Sec. 185; RUey v. Burroughs (1894) 41 Neb. 296, 59 
N. W. 929; Fisher v. Parry (1879) 68 Ind. 465; Dalton v. Taliaferro (1901) 101 111. 
App. 592; Succession of Henry Cassidy (1888} 40 La. Ann. 827, 5 So. 292. 

(7) Lyndon Lumber Co. t. Sawyer (1908) 135 Wis. 526, 116 N. W. 255. 
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To govern the transaction by the latter law may often take the parties 
by surprise and result in any injury to them. 

Especially in the case of covenants impjied by law under statutes 
similar to the Washington statute or under section 1 113 of the Civil Code 
of California, the existence of the covenant ought to be determined by 
the law of the situs (8). When the California legislature enacted sec- 
tion 1 1 13 of the Civil Code it plainly meant to fix the obligations arising 
from grants of land situated in California. Under the rule of the prin- 
cipal case the obligations incident to the transfer of land are not under 
the control of the state where the land is. Take the hypothetical case, 
a corollary from the doctrine of Plainer v. Vincent, of land situated in 
California, conveyed by a deed delivered in Washington. It would fol- 
low that the grantee has a right of action on a covenant of seisin, for 
the law of the state of Washington implies such a covenant in a deed, 
though the state of California has made no provision for such cove- 
nants. The land policy of this state is subject to possible defeat every 
time a deed is delivered in a foreign jurisdiction. 

The distinction between covenants for title which are "real" and 
those which are "personal," between those which "run with the land" 
and those which do not, is one of the most technical in the field of prop- 
erty law. It is a distinction which has been criticied by able text-writers 
and repudiated by courts of high standing (9). Is there any reason for 
introducing the distinction in a case of conflict of laws where the courts 
are not bound by standards as rigid as in other departments of law? 
Even though a personal contract is made in a jurisdiction, there is no 
reason why it should be governed in all respects by the law of the place 
of making. The intention of the parties should certainly be given some 
effect in determining the law applicable to a contract. Why should not 
all the usual covenants for title be regarded as governed by the law of 
the situsf The definition of seisin, the definition of right to convey, 
must surely be determined by that law. Why not ever3rthing connected 
with the covenant? The accident that subsequent assignees might not 
sue under the doctrines of the common law, does not lessen the fact that 
the covenant of seisin was essentially one respecting title. Because the 
covenant does not run with the land is no reason for deciding that its 
existence and effect are not to be governed by the law of the place where 
the land is situated ; it is essentially real, in the sense that it immediately 
concerns the title to land. 

(8) Alcorn v. Bpler (1908) 206 111. App. 140. 

(9) SMsnritT Bank t. Holmes (1806) 66 Minn. 581, 68 N. W. US, 60 Am. St. Rep. 
406; Tucker v. McArthnr (1808) 106 Ga. 409, 30 8. B. 283. This same view has been 
adopted in a strong dictum in (^iszler v. De Graaf (1901) 166 N. Y. 399, 50 N. B. 
993; 2 Tiffany, Real Property (2d ed.), p. 1720. 
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ABSTRACT NEWS AND NOTES 



The Illinois abstracters will hold their convention this year at 
Bloomington, 111., on June i6 and 17. Both President Filson and Sec. 
Hildabrand have been hard at work upon a program which promises to 
be both interesting and instructive. A large attendance of title men is 
anticipated. 



A constructive change must be made without delay in the manage- 
ment of affairs in the American Association of Title Men or that body 
will go down and out. At the time of its organization it was cunningly 
contrived and planned that clique control would have full sway and 
that Democracy would be ignored. 

No amount of bluster, no quantities of "hot air", no loud hurrahs 
nor words of self-praise can change the existing condition. Through- 
out the length and breadth of the land, there is and has been for a long 
time a growing distrust in the integrity of the management and the 
officials of the American Association of Title Men. Under the By-laws 
as at present written the present clique control can grant unto itself a 
perpetual lease of every office within the gift of the Executive Board, 
as it has done during the past dozen years. This is of course providing, 
that once in a dog's age the Executive Committee have picked as presi- 
dent a neutral who reveals sufficient strength per chance to endanger and 
challenge the supremacy and security of control, or who can be made a 
fitting tool to carry out the orders of the powers that be. It will cer- 
tainly not be contended that the selection of Tom Scott of Paris, was not 
a compromise. 

The members of the Executive Committee may make war, may 
levy taxes, may make disbursements, by occupying strategic positions 
of power, they may increase dues and blow every cent in. the treasury. 
According to the provisions of the By-laws, these same ex-officio man- 
agerial nonentities are permitted to vote unto themselves immortality 
and perpetuity of control. They are dictators and autocrats only by the 
divine right of secret caucuses and sinister by-laws. There are many 
actions properly chargeable against the officials of the American Asso- 
ciation of Title Men that compare favorably with a well-oiled working 
steam-roller department that makes the high-class hold-up man de- 
cidedly an amateur. 
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THE TOR RENS FALLACY 

Arffvment of Chas. K. George before the Joint Committee of the Wlseonain I«effle- 
latvre appointed nt the 1919 eession under BoMlntion No. 115 to inyootiffate land title 
leffislation held at the City HaU in the City of Milwaukee^ Wisconsin, on the 13th day 
of December, 1920. 

(Continn^i from fa#f Numbor.) 

When one tells me that the Torrens law is better than our excellent 
recording system, I feel like the girl who was told by an admirer, "you 
look sweet enough to kiss." She coyly replied, "so many men tell me 
that/* "Ah ! that should make you happy." "But they merely say that," 
she replied, "they never undertake to prove their statements." 

This Torrens law reminds me of a new kind of title which was 
created in 1915 by the Judicial Committee of the Privy Council in Eng- 
land. The case is reported as Mombezia vs. The King, on appeal. It 
came up from one of the ])arbarian colonies of His Majesty in Africa. 
The facts were briefly these : 

Mombezia was the son of a Chief whose tribe was at war with a 
neighboring tribe. In a great battle Mombezia's tribe was wiped out 
and eaten up by their cannibal opponents. Mombezia as an infant, 
was taken captive. Later on his captors were attacked by other tribes 
and nearly deciminated; disease about ended what the battle did not. 
At last, Mombezia and two others were left. These two our ap- 
pellee killed and ate up. Now for the case. By the law of that sec- 
tion "Might makes right" and gives good and sufficient title. The 
lands which Mombezia claimed covered over 100 square miles and 
were valuable. His contention was that in the first battle the lands of 
his people passed to their captors by might and assimilation, as his 
entire tribe were eaten and digested. On the same ground he claimed 
all the estate as against the King because he had killed and digested 
the last remnants of the tribe who had inherited the lands of his own kin. 

You have all heard of title by descent, by purchase, by escheat, oc- 
cupancy, prescription, alienation and forfeiture, by deed and devise, 
but I think you will agree with me that title by digestion is a new 
form and makes new law. Mombezia won; the Kings claim to title 
was defeated. 

If you think this law, created by this decision, would apply in 
America, then of course you will favor an equally peculiar system 
which is no more impracticable, viz— the Torrens System. In the one 
case we have title by digestion; in the other title by compulsion. 

This Torrens system is in practice a fallacy. It is a disease, which 
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has spread its baneful infection from Oregon to Massachusetts and 
from Minnesota to Mississippi. 

I now come to a very important part of the discussion ; that cover- 
ing the cost of using the system after it has been installed. Let those 
who are familiar with the provisions of the bill now sought to be 
enacted into law, count the cost not from a speculative viewpoint, but 
in cold hard dollars and cents, and strike a balance with the present 
system. 

There are in the United States 9,083,711 separate assessments as 
shown by the Census of 1920 (ownership), which means that there are 
over nine million separately owned pieces of property distributed 
throughout the United States. The assertion is confidently made that 
if these properties w^re to be placed under the Torren system, the 
owners thereof would be compelled to bear a burden in the shape of 
actual expense involved, of over $853,868,834. This having been paid 
what has been accomplished in advance of what each owner has today ? 

The figures are so startling that those who advocate and believe 
Acre is something to be gained by rejecting our present plan of regis- 
tration for that which has perchance worked well in other countries, 
will do well to examine their bank balances before further proceeding. 

The preliminary cost to the title owner before he gets his land 
under the Torrens system is here considered. First there must be a 
complete abstract of title, and if there has been no definite settlement as 
to the boundaries of the same, he must also have an abstract of title to 
the abutting property and a survey thereof. This is the first step. There 
are as we have stated, 9,083,711 separate ownerships of property in 
the United States. Undoubtedly it will cost in some instances several 
hundred dollars to provide the abstract, while in cases where there are 
but few transfers the cost will be proportionately less. We submit that 
a fair average will be $25.00 for each abstract required, which totals 
up the very respectable sum of $227,092,775 in round numbers. So 
much for the plums which the abstracter will shake from the Torrens 
system tree. This, however, is but a small measure of the cost required 
to put this law into effect. 

The court costs, i. e. the actual fees which will have to be paid 
out by somebody, total up a sum so enormous as to make the most earn- 
est advocate of the system hesitate and consider* We submit that the 
figures which are given below, while they may vary some in respective 
States, on an average are about what will be charged against each prop- 
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erty owner. It is entirely immaterial whether the county pays the bill 
or whether the owner of the property pays it direct If the county pays, 
as was suggested by the California Act, then it comes back to the owner 
of the property in the way of a tax. 

Filing fees in each case $ 6.50 

Publication of summons a^^ required by law, each. . . 25.00 

Court calendar fees, each 2.00 

Copy of each decree i.oo 

Court commissioner's fee, each case.^. 10.00 

Attorney's fees, in each case — say 50.00 

A total of $94.00 

In c^der to make even figures, we will reduce the court costs of 
each case to a total of $94-00, which when multiplied by the 9,083,711 
separate ownerships in the United States, brings the actual cost of the 
court proceedings up to about $853,868,834, and this is presupposing 
that there is no contest, that default judgment is entered in each case, 
and that all runs as smoothly as could be expected or desired. When 
we come to the question of contest, it is well nigh impossible to figure 
the actual cost, or anything approximating the same, as each case 
must stand upon its own bottom. 

It may be that there will be but few witnesses, or it may be, as is 
almost certain to be the case where large property interests are at stake, 
there will be engineers to make surveys, who will afterward be required 
to appear as witnesses, and testify as experts, at certainly not less than 
$25 per diem. Whole neighborhoods will be dragged in to tell what 
they know or don't know, as to what the memory of man runneth 
back to. 

We beg to inquire where the money is coming from to finance this 
enterprise. The banks are not going to do it; they are satisfied with 
things as they are. In fact t|hey will not loan on a Torrens certificate 
unless it is reinforced with aiji abstract and competent opinion. 

This Torrens law is of ve^^ uncertain quality. We were told in 
1895, in Illinois afid later in Ohio and New York, that it was perfect. 
Many believed it to be so. If so it has been unnecessarily disturbed 
in every State where it has existed for any length of time. Take the 
three States mentioned. The act in question has been amended to 
death. By this tale I describe the state of mind of its advocates there. 

A lady witness in a Chicago Court created something of a sen- 
sation by returning to the witness chair after her examination had ended 
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and asking permission -to correct her statements. It was given, when 
she said : "I feel flustered, I want to correct my age, when I testified to 
it before I gave my bust measure by mistake." 

In the United States we hold it to be a fallacy that the govern- 
ment creates or withholds property rights at will. Our government is 
the creature of the people; it is the closest product of a social compact. 
The people, in full possession of liberty and property come together and 
create a government to protect themselves, their property, and their 
liberty. This government which they Create is but their agent, their 
servant. The theory of our democratic government is that people are 
m full possession of inalienable rights from the government for the 
purpose of protecting those rights. We do not join in the mediaeval 
idea that the right of the government was sent down from above, and 
that its rights were allowed to flow in gracious streams to the people. 
In that respect, we hold a radical difference of opinion as to tfie origin 
of government from the European theory. 

These Torrens people seem to think they have discovered some- 
thing new. The recording system is new; the Torrens system is old 
and out of date. William the Conqueror introduced compulsory title 
registration into England eight hundred and thirty odd years ago, when 
he ordered the compilation of the Domesday Book. The Torrens sys- 
tem is simply a reversion of feudal tenure, and the County Recorder 
will not .make any better boss than did the British King. I, for one, 
have enough Fourth of July blood in my veins to want to make my 
contracts myself, without the O. K. of the County Recorder or any 
other petty sovereign or lord of the manor. We Americans are prac- 
tical people, but we are jealous of our rights. We cling to our ideals. 

It seems to me that the right to contract with absolute freedom in 
dealing with our land is just as important as our other rights. It took 
seven years expenditure of blood- and treasure to secure it. 

Initial registration means a law suit and the wasting of consider- 
able time and money. Subsequent registration is frequently a farce. 
You make a land deal with your neighbor. You convey your land to 
him. You create a few trusts, you impose a few limitations, and you 
reserve a few easements. It's a little complex, but it's all right. It's 
your contract, you made it, you know what it means. You are both sat- 
isfied with it. To be sure, it is none of the Recorder's business, but 
being a good-natiired man, you waive that, and take a street car and go 
to the court house. 

{To ho MfidfirndL) 
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BANKING A ND TITLE DECISIONS 

TRUST TO LESSEN INCOME LIABILITY. 

It is lawful to dissolve a corporation and transfer the property 
of the corporation to a trustee, charged Avith the duty of receiving 
and distributing income from such property, even though the object 
of the parties is to reduce the amount of income tax. It has been 
so decided by the United States District Court for the Northern Dis- 
trict of Texas, in the case of Weeks v. Sibley, 269 Fed. 1-55. 

ADVERSE POSSESSION — (Mo.) Limitations will run against a 
county so as to deprive such county of its title to swamp lands.— Reynolds 
V. Ellison, 225 S. W. 948 

ADVERSE POSSESSION — (Ind. App.) The intention of an occupant 
of land is an essential element to the establishment of the title by adverse 
possession. — Philbin v. Carr, 129 N. E. 19. 

TAX DEEDS. — (Okla.) An injunction will not lie against the issue 
of a deed upon an alleged illegal tax certificate by reason of the action 
or nonaction of the taxing officials, where the taxpayer has not first paid 
the tax under protest and given notice to the collecting officer that suit 
will be brought to recover the same as required by Laws 1915, c. 107, art. 
1, subd. B, § 7. — Bradford v. Snell, 193 P. 982. 

TAX SALES — (Okla.) In an action to set aside a tax deed, it is not 
error for the court to require the plaintiff to pay for the use and benefit 
of the holder of a tax deed all costs, penalties, and* interest which the, 
party seeking to redeem would be bound to pay in redeeming the land as 
provided in Rev. Laws 1910, § 7417. — Stewart v. Burrows, 193 P. 881. . 

TAX DEED. — (Wis.) The recording of a tax deed does not give 
constructive notice of the claim under a deed to the former owners of 
the property, since registry of the deed is notice only to those who. claim 
through or under the grantor or who sul?seqiiently deals with the title 
to the premises — Perkins v. Perkins, 180 N. W. 334. 

TITLE RECOVERY. — (Tex. Civ. App.) Where a party acquires deeds 
to land and takes possession thereof, necessitating a suit In trespass to try 
title to recover the land, the successful plantiff is entitled to rentals though 
defendant has not collected any irent. — Sherwood v. Sherwood, 225 S. W. 
555. 

VENDOR AND PURCHASER. — (111.) Executory land contrietct, giv- 
ing vendor "the right to re-enter and to take possession of premises'' on 
purchaser's default, held to give purchaser the right to possession, though 
such right is not particularly specified. — ^^Davidson v. Dingeldine, 129 N. 
E. 79. 

VENDOR AND PURCHASER. — (Va.) A naked offer to sell land, 
without consideration, may become- binding by an acceptance before with- 
drawal; the purchaser's promise implied in his acceptance being a con- 
sideration for vendor's promise. — Turner & Happersett v. Hall & Connor, 
104 S. E. 861. 

ORAL TRANSACTIONS — (N. M.) 191, Pac. 4'67— Where the statute 
requires adverse possession to be "under color of title," some writing 
which purports to give title to the premises is essential to give title to an 
adverse occupant. Hence the Supreme Court of New Mexico — Sandolval 
V. Perez (July 1, 1920), 191 Pac. 467 — ^holds that oral transactions, how- 
ever effective they may be as between the parties, do not contribute color 
of title; neither does actual adverse possession. 
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BOOK' REVIEWS 



MEDICOLEGAL ASPECTS OF MORAL. OFFENSES. By L. Thoinot, M.D., 
Professor in the Mec(^ical Faculty of Paris, etc. Translated from the orig- 
inal French and enlarged by Arthur W. Weysse, A.M., Ph.D. ( Harvard )» 
M.D. (Basle), Professor in Boston University; Member of the Boston So- 
ciety of Medical Sciences; Fellow of the AA.A.S., etc. Second Edition. 
Illustrated with 17, Engravings, including four Charts and Diagrams. Only 
authorized translation into English. Royal Octavo, 487 pages. Cloth, 
^4.00 net. 

While there are a number of excellent treatises on legal medicine in our 
language, the subject of sexual offenses has received scant attention. The 
author may be said to have employed the "case method" of teaching now used 
in our leading law and medical schools. His principles, his deductions, are all 
based on oited cass; many of his cases are new, either from the practice of his 
colleagues or his own. 

The legal aspects of the subject have been adapted to American usage by 
Mr. Everett N. Curtis, S.B., LL.B., a member of the Massachusetts bar and a 
prominent practicing attorney in Boston. There is an Appendix on the laws of 
the United States, containing many valuable suggestions. 

The condensed synopsis of contents is as follows: 

Summary Facts of Anatomy; Rape; Indecent Assaults; False Assaults; 
Public Offenses Against Deceny; Perversions of the Sexual Instinct; Inversion 
of the Sexual Instinct; Inversion of Degenerates orTTranism; Episodic-Inver- 
sion of the Psychoses; Inversion-vice; Exhibitionism; Fetchism; Sadism and 
Masochism; Bestiality; Necrophilia; Nymphomania; Satsrriasis; Erotomania. 



PSYSCHOLPATHIA SEXUALIS— With Epecial Reference to Contrary Sexual 
Instinct. A Medico-Legal Study of Sexual insanitv, by R. von Krafft-Ebing, 
Viena. Authorized Translation by Charles Gilbert Chaddock, M.D., St. 
Louis, Mo. Royal Octavo. 432 pages. Cloth, |4.00, net. Sold only by sub- 
scription to Physicians and Lawyers exclusively. 

This work is of great value in this age of Bex-crime. If it could be on the 
library of every home it would have a beneficial effect on community life in gen- 
eral. The early chapters develop the psychology of sexual life its. instinct 
clearly defined, analysis shows the radical difference between sensuality and 
morality. The moral effect of a great true love on the home and society is well 
pen-pictured by master minds. The following chapters and subjects afford a 
complete treatise of a most interesting book: 

Physiological Facts; Sexual Maturity; Control of the Sexual Instincts; 
General Pathology; Importance of Pathological Manifestations; Sexual Perver- 
sion; Special Pathology; Abnormal Sexual Manifestations in Mental Diseases; 
Insanity; Pathological Sexuality Before the Criminal Court; Frequency of Sex- 
oal Crimes; Increase; Loss of Responsibility. 
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PATENT LAWYERS 

IN WASHINGTON. D. C. AND PRINCIPAL CITIES 



DISTRICT OF COI^VMBIA. 

WASHINGTON Clwmiee A. O'Brien, 1028-4 Woodward Bldg. United SUtes 

and Foreign Patents. Patent Practice Bxclnaiyely. 

CANADA. 

TORONTO BtMdey Jjighttoot, Lnmsden Bldg., Registered Patent Solici- 
tor and Attorney. 

CONNBCTICVT. 

HARTFORD Heath SntherlMid, 30 Asylum St. 

HOIXAND. 

THB HAQUB Vaa der Qrmml M Co.'8 Oetrool-BureMi, Registered Patent- 
Agents; Ingenienrs-Conseils ; Bingetragene Patentan- 
walte. 

nxiNois. 

CHICAGO Mumy, Lets * Wilsen, Monadnock Block, U. S. and Forei|^ 

Patents, Trade Marks, and Copyrights. Counsel in 
Patent Causes. 

MASSACHVSBTTS. 

BOSTON Bills Spear, Jr., 026 Tremont Bldg. Patents, Trade Marks, 

on fair computation. Member Bar Supreme Court. 

SPRINQFIBIiD A. P. Connor. 423 Main St. Blectrical aud Mechanical Bn- 

gineer. Trade Marks. 

laCHIQAN. 

DBTROIT Bnrthel, Flanders * Barthel, 407-14 Buhl Block. Attorneys 

and - Solicitors, United States and Foreign Patents, 
Trade-Marks and Copyrights. Bstablished 1806. Write 
for information. 

lONNBSOTA. 

MINNBAPOLI8 Merehant, Kilgore * Kllgore, 727 MetropoUUn Bank Bldg. 

Patent Attorney, Mechanical Bngineers. Frank D. 
Merchant, expert in Patent Causes. 

NBW JBBBBT. 

NBWARK Albert F. Nathan, 800 Broad St. 

NBW YORK 

BUFFALO Clarenee S. Walker, 452 BlUott Square. Patents and Patent 

Causes. 

NBW YORK Paul KoUseh, 41 Park Row, Counsellor at law. Patent At- 
torney. 

ROCHBSTBR Nelson A. Hallauer, 16 State St., Master of Patent Law, 

George Washington University. Bxperienced Bxamlner 
in the U. S. Patent Office. 

RHODB ISLAND. 

PROYIDBNCB Horatio B. BeUews, 40 Westminster St. 

WISCONSIN. 

MADISON Charles Albert French * Son, Specialising Labels and Trade- 
Marks. Mechanical Inventions. 
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ITji LEX SCRIPT A EST 



We Believe thai ihete self-eoiJeni facia demand and 
should receive from every man in America 
Obedience to lau>. 
Respect for the rights of others. 
Loyal support of our government 
and its institutions. 



In an effort to clarify the situation and soften the opinions of the 
Appellate Courts the lawyers must cut down their briefs. It is fair to 
assume the Judges of our Supreme Courts know the law and it should 
te only necessary for counsel to state the issues^ involved concisely and 
the law touching upon the point raised with the citations of cases on all 
fours with the propositions depended upon. All unnecessary argument 
should be cut out and the conclusions reached from cases cited should 
be to the point. The words : "affirmed" or "reversed" are what tells 
the story. These are the meat in the cocoanut which the attorney is 
seeking to crack. 

We find the Judges are tempted to extensive citations from the re- 
ports of other decisions to the extent oft times that their own decisions 
c.re confusing and their reasons lost in the abyss of argument which is 
unnecessary. The fact is that both counsel and the court are all too given 
to "tinkering with the typewriter" and in consequence our shelves are 
crowded with books unnecessarily. There should be a shortening of 
briefs and a condensation and increasing brevity of the argument and 
elucidation of court decisions. The Judge should confine himself to the 
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152 EDITORIAL 

actual questions presented and his opinion should be as brief as pos- 
sible, consistent with clearness and certainty. Too many trial Judges 
determine cases on issues not raised by either party. 

The rapid multiplication of decisions and citation of precedents 
is indicated by a glance at the statistics. During the five-year period end- 
ing in 1913, 65,379 decisions were written by our appellate courts, of 
which 1,061 were promulgated by the supreme court of the United 
States. Excluding advance sheets and reports, the total number of 
pages of decisions reached 175,00 a year, while the average number 
of pages in the English reports during this period was about 5,000 
pages a year. We have not at hand the details for the succeeding five- 
\-ear term, but a competent editor of law books and reports, in an ad- 
dress delivered a year ago, places the annual output at above 20,000 
decisions and reports that, during the period of twenty years ending in 
1914, the length of the average opinion increased substantially thirty 
per cent, and in some jurisdictions fifty per cent. The figures for tlie 
year 1919 show that there were 22,000 decisions in round numbers ar 
iiounced by our appellate courts for the information of the other courts 
and the bar, and it is fair to assume that the number of these decisions 
tendered during the present year will reach at least 25,000. "Surely, 
of the making of many books there is no end, and much study is weari- 
ness of the flesh." These decisions, at a conservative estimate, represent 
the presentation of 80,000 precedents, considered by the courts as bear- 
ing upon the conclusions reached. 

One side of the question is forcibly stated in the application filed 
for a re-argument of the case in which the Supreme Court of the 
United States sustained the war-time prohibition amendment and the 
act of congress referred to as the ""Volstead Act," adopted for the pur- 
pose of enforcement of the amendment, and in which the prevailing 
opinion merely declared the conclusions at which the court had arrived, 
without elaboration of the argument on which the conclusions vrere 
found. (Rhode Island vs. Palmer, Attorney-General, 40 Sup. Ct. Rep. 
486.) 

The application for reargument, to which we have directed attention 
(recently filed by two distinguished members of the bar — Elihu Root and 
William D. Guthrie, representing the losing side in that controversy) 
decries the innovation, the decision of important constitutional questions 
and questions involving the construction to be placed upon an act of 
congress, without the citation of precedents and without argument to 
sustain the conclusions. 
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Against the very able argument made by distinguished counsel in 
support of this application is the array, the startling array, of figures 
giving the number of pages and the number of volumes necessary to 
record the decisions of our appellate courts, state and national. These 
decisions include, as the examination discloses, the citation of some 
80,000 precedents, added to the already existing number of precedents, 
in the brief space of five years, 860 additional volumes, demanding and 
receiving shelf room in our law libraries during a single period o' five 
years, and this during the infancy of the nation's jurisprudence. 

Thus, looking ahead a half century to the time when there shall 
be many times the number of inhabitants within our borders, and a 
corresponding increase in the number of our litigants, and in the num- 
ber of our appellate courts, what may we expect if the present rate 
of production of precedents be maintained? 

The Ohio Law Bulletin commenting on an editorial in The 
Lawyer and Banker, April, 1921, number, touching the right of a 
woman juror to the protection of her ankles, breaks into verse : . 

There was a little lady, 
Who had a little leg, 
She sat upon the Jury, 
And this is i/v4iat she said: 
"Good Judge, it is quite certain, 
We need an ankle curtain; 
For the lawyers keep a'fiirtin', 
'Til I'm really quite afraid." 

There was a grumpy Judge, 

Who to the lady said, — 

"The flirtation of the lawyer 

Is mostly in his head; 

That there should be a curtain, 

Is probably quite true, 

But who is doing the flirtin'. 

The lawyer-man, or you?" 



Montreal, June 10, 1921. 
Editor, The Lawyer and Banker, 
New Orleans, La. 
Tour editorial in May-June 1921 number shows rare vision as Co present 
and future events. Tour comment on the railway situation is admirable. There 
is no magazine in the United States which reads the times, interprets and 
analyses conditions as do you. 

Very truly yours, 

SHAUGHNESSY. 
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BUSINESS TRUSTS 



By Jasper F. Rmnmel of the Chlca^ Bar. 



Owing to the many adverse and often times conflicting restric- 
tions which the various states have, from time to time, through statu- 
tory enactments, seen fit to impose upon business when carried on 
under a corporate form, together with the enormous taxes, both state 
and federal, which have been imposed in the past few years, the in- 
vestor and the business public in general have instituted a keen 
search for some form of business organization which would not be 
constantly subject to the whim of the ever-changing law-making 
bodies. 

The difficulties attending the carrying on of a business, es- 
pecially a large one, under the form of an association, partnership or 
similar form of organization are often such that no business man 
will even contemplate the organization of his business along those 
lines. From sheer desperation, therefore, he is frequently and 
against his real desires forced to organize a corporation and carry 
on his business through and by means of an artificial person, con- 
stantly overlooking one of the oldest, safest and best forms of busi- 
ness organization yet devised. It is what is commonly known as a 
Common Law Trust. 

The statement that it is one of the oldest forms of business or- 
ganization is substantiated by the fact that it exists by virtue of 
that common law which antedates any statutory enactment ever 
placed upon any statute book in the United States. That it is one 
of the safest is attested by the fact that through the centuries men 
of means and of sound business judgment have, on the evening of 
their life, after years of experience with the various methods of con- 
ducting business, come to the conclusion that in order to insure the 
continued success of their business, the safest and wisest plan was 
to leave their property to certain individuals as trustees, the income 
or profits to be paid to certain beneficiaries. In that manner the 
management of the business, instead of passing to immature and 
sometimes inefficient and improvident hands, is placed in the hands 
of men of mature and sound business judgment, possibly even in 
the hands of men who are experts in the particular business sought 
to be protected. If such a method is safe t« one who has, above 
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everything else, the welfare of certain individuals in mind and who 
is casting about for some means which will, after his death, carry out 
his plan of providing to certain beneficiaries the greatest possible 
benefits from his wealth, it certainly cannot be any less safe to one 
who still contemplates the enjoyment of many years on this earth 
where he himself will be present to see that his plan and his wishes 
are fully carried out. Whether or not a trust is one of the best forms 
of business organization is left to the judgment of the reader, my 
object being simply to point out to the reader a few of its 
advantages. 

A business trust is created when one or more persons transfer 
the legal title in, and the control and management of certain property 
to one or more trustees for the purpose of having such trustee or 
trustees engage in business, said trustee or trustees to pay over the 
profits or income of the business to the person or persons who trans- 
fer their property to him or them for purposes stated. In other 
words, it is a business organization arising out of an agreement by 
and between the beneficiaries or a declaration of trust on the part of 
one or more trustees who act as such for the benefit of certain 
bneficiaries who supply the capital invested in the business. 

Care must be taken so as not to confuse this plan of business 
organization with the so-called "Trusts" who have in the past been 
declared illegal by our Federal Courts because they were organized 
in restraint of trade and created an unlawful monoply. In fact, the 
anti-trust laws recognize, by inference, the legality of these common- 
law business trusts wherein no restraint of trade is attempted and 
the anti-trust legislation in no way interferes with such trusts en- 
gaging in legitimate business. The fact that this form offers advan- 
tages over other methods of business organization should not be 
taken as evidence that it is antagonistic to public interest in matters 
of business control a«nd regulation, for, while it is an older institution 
than a corporation, it has always lent itself more readily to control 
than any other form of business organization. A court of equity. 
on the application of a beneficiary, will always look into the man- 
agement of the trust and grant such relief as the circumstances war- 
rant. In spite of the fact that numerous so-called "Trusts" have 
been held illegal because they were monopolistic and operated in 
restraint of trade, no organization of the kind under consideration 
here has ever been held illegal by any Court in the United States. 
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One of the oldest and best reasoned cases involving the ques- 
tion of the legality of trusts engaging in business is the case of 
Smith vs. Anderson, 15 Ch. D. 247. There the title to the trust 
estate was vested in trustees for* the purpose of carrying on a busi- 
ness whose profits were to be divided among the shareholders. The 
Master of Rolls in the lower court said : "It does appear to me that 
this is as plain a company or association formed for the transaction 
of business for the purpose of gain as could be put fairly into words, 
if you change names and nothing more. If you call the certificate 
holders 'shareholders' and call the trustees 'directors,' and call the 
association a 'company,' changing those three names you have about 
as simple a description of an ordinary company under the Act as. 
I thi«nk, you can well have." Three Lord Justices reversed this ruling 
upon the ground that there was no carrying on nor intent to carry 
on any business of or by the beneficiaries, the business being carried 
on by the trustees. Lord Brett said: "Here it seems clear that 
according to the true construction of the deed they (the trustees) 
were not directors or agents, but trustees. If that be so, the cer- 
tificate holders, even if they were associated at all, were not asso- 
ciated for carrying on the business. It was not their business. They 
could not have been made liable for a^ny contract made by the 
trustees. It was, of course, urged that they would be liable as un- 
disclosed principals. But that assumes that the persons who made 
the contracts upon which they are to be liable are their agents and 
authorized to bind them by their contracts, which is obviously not 
true. Therefore, even if there be here a business within the meaning 
of the section, yet it is not carried on by the certificate holders." 
Another well known case upon the subject is the case of Howe vs. 
Morse, 174 Mass. 491, 55 N. E. 213. Here a trust was formed for 
the convenience of an unincorporated association in renting and sell- 
ing land. Existence of ttie trust was evidenced by a Declaration of 
Trust that certain land was held by the declarants as trustees for 
said association. The directors of the association were to manage 
the estate. The association had a capital stock divided into shares 
and the income was to be distributed, as it accrued, ratably among 
the shareholders. The Court held that there was a valid trust and 
that the equitable interests represented by the shares were con- 
stantly vendable. 

That public interests are more apt to be respected by a trust 
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tham by a corporation is almost self-evident. Frequently the cor- 
poration laws of a state are violated in spirit as early in the history 
of a corporation as its organization. Most states require that there 
be a certain minimum number of stockholders. There is hardly a 
lawyer of experience in corporate matters who has not organized 
corporations which in fact have only one stockholder, one or more 
shares being held by dummy stockholders who become dummy 
directors. Oftentimes they are mere figureheads, controlled by 
others, who do not possess the qualifications required by the laws of 
the particular state to become a director. The impersonal character 
of a corporation has frequently enabled those in control to shift 
responsibilities. Stock is issued for property at inflated prices, 
giving the appearance of greater assets than in reality eifist. On 
the other hand, a trustee, realizing his personal responsibility, 
will hesitate to make false or misleading statements regarding the 
assets of the trust. For instance, he will hardly say that he has 
received property to the value of $100,000 from those beneficially 
interested when as a matter of fact he has received only property 
worth $50,000. He is placed in a position where sooner or late'it 
he must make an accounting, and he will at least make some effort 
to have his statements coincide with the facts. A certificate of in- 
terest is simply evidence that the purchaser is the owner of a certain 
proportionate interest in the assets of the trust, without any represen- 
tation as to its value. This of itself forces the purchaser to make 
such investigation of the business of the trust as will satisfy him 
before making the purchase, thereby greatly reducing the chances 
of fraud. Corporations apparently independent of each other and 
appearing as rivals to the public are often so merged as to control 
certain classes of business, including even the ordinary necessities 
of life, thereby becoming a menace to the existence and welfare of 
the people. A trust, by reason of .the personality of the trustee and 
the responsibility of such trustees to a court of equity, will go far 
toward establishing that public confidence which is so essentially 
necessary to modern business. 

The advantages of carrying on business under a trust arrange- 
ment Of organization are many and varied, -not the least of which 
is the freedom which it enjoys from statutory enactments that are 
from time to time, imposed upon corporations both foreign and 
domestic. A corporation expanding so that its business reaches into 
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states other than the one in which it is organized, finds that it must 
do business under laws dissimilar from those with which it i$ 
familiar. It does not know what its rights and liabilities are, for 
the statutes of different states are, in many respects, different and 
oftentimes at variance. . Even the statutes of the state in which it 
is organized differ from time to time. Consequently, a corporation 
must be constantly on the alert to keep advised regarding new legis- 
lation in the various states in which it is doing business and to keep 
legal counsel busy ascertaining the meaning of new laws, oftentimes 
resorting to litigation to have such laws interpreted. It frequently 
happens that by the time a particular law has been construed by 
the court of last resort it has been repealed and a new law substi- 
tuted, leaving the corporation as much in the dark as before. At tre- 
mendous cost and uncertainty, it must again resort to litigation, 
before it can absolutely determine the meaning of such a new law 
and act with the confidence necessary to the successful operation of 
the business. Until it does it is never sure that it is acting within 
the law. Such litigation on the part of a corporation often makes 
the public feel that corporations are constantly resisting legislation. 
They thereby became unpopular, oftentimes to the extent that fur- 
ther unfavorable legislation results. It even has its effect upon the 
verdict of juries, thus giving rise to the expression that corporations 
do not have an equal chance before the law with individuals. Juries 
and judges, however unconscious of the fact, are very apt to lean in 
favor of an individual as against a corporation. That this condition 
exists is due almost entirely to the lack of the personal element in 
a corporation. This is not true of a business organized under a 
common-law trust for the personal element is ever present with the 
trustees, who are looked upon with favor by the law. 

'Corporations are largely limited in their right to do business to 
the state wherein they are organized, unless they obtain a license 
from other states to carry on their business therein. The powers of 
a corporation depend upon the law of its domicile or the law where 
it acts, if in a foreign jurisdiction. Most states impose upon a 
foreign corporation certain conditions precedent to their right to do 
business. These hardships do not apply to a trust where the man- 
agement is carried on elsewhere than the place where the trust has 
been created. Trustees have the legal title (Hart vs. Seymour, 147 
111. 598) and have at all times the right to carry on the business of 
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the trust in any and all states in the same manner as any other 
individual would have. 

Many attempts have been made to fasten upon the beneficiaries 
the liabilities of partners. Therefore, it might be well to look into 
this question. In this connection it must be remembered that a part- 
nership is a contractual relationship created either by an express or 
impKed contract or by operation of law. It must also be remembered 
that a beneficiary is the owner of a certificate which only entitles 
him to receive a certain proportionate share of the income of the 
business and the same proportionate share of the assets of the trust 
upon its termination. A person may buy a certificate of beneficial 
interest in a trust, while some other person may buy another certifi- 
cate on a subsequent day without entering into any contract with 
each other. By their purchases they both become beneficiaries, each 
having thereby entered into a certain contractual relationship, not 
with each other, but with the trustee or trustees. There is no privity 
between these beneficiaries — ^they do not even know each other. 
Nothing has been done between the beneficiaries to create mutual 
rights or obligations. The rights and obligations created are by 
and between the trustees and the beneficiaries. A beneficiary has 
no share in the management of the trust, he in no sense authorizes 
the various acts of the trustees, he is in no sense connected with the 
contracts of the trustees so far as third persons are concerned, as 
such third persons at all times contract with the trustee as principal 
and not as agent of the beneficiaries and are therefore compelled 
to look to the trustee or trust estate for payment. The legal title 
is vested in the trustees (Hart vs. Seymour, supra) and the man- 
agement and control of the business is in the trustees, thereby 
divesting the entire business of its partnership character. 

In the case of Claggett vs. Kilbourne, 66 U. S. 346, a joint stock 
company or unincorporated association was formed for the purpose 
of buying and selling land. The land purchased was to be conveyed 
to the trustees to hold as joint tenants in trust for the members of 
the association. The trustees were invested with the entire control 
during the continuance of the trust. A judgment creditor of one 
of the shareholders levied on certain lots, the legal title to which 
was in the trustees, and they were sold to him at the sheriff's sale. 
He then brought ejectment against the purchaser of these lots from 
the trustees. The Supreme Court said : 
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"The proceeding for this purpose assumes that the ^hare of the judg- 
ment debtor in the association is an interest in lands; and though the legal 
title be in the Trustees, is liable to be seized on •execution and sold, and the 
purchaser put in possession. The law is otherwise. * * '^ In this case 
the legal title is in the trustees, :who are bound to account to the stock- 
holders, the cestuis que trust, according to their respectiye leAiares, after all 
the debts of the association have been discharged. * * * It is quite 
clear that plaintiff hAs mistaken his remedy, as he obtained no title, legal 
or otherwise, to the particular lots in question." 

The question of the personal liability of the beneficiaries under 
the common law trust arose in the case of Mayo vs. Moritz, 151 
Mass. 481 ; 24 N. E. 1083. In this case a singular settlor conveyed 
to certain trustees an invention, with full and exclusive rights of 
application. The trustees were to hold, manage and cpntrol the 
patents and to dispose of the same or any interest therein. The set- 
tlor's interest was represented by a script for a one-half interest, and 
money for the carrying on of the business was raised by the sale 
of script evidencing the remaining one-half interest. The question 
was as to the liability of the script-holders as partners, and it was 
held that they were not partners but cestuis que trust who were 
entitled to their share of the avails of the trust property when sold. 
The Court further held that if the trustees contracted a debt to the 
plaintiff they were liable for it personally, and an action at law 
might be maintained against them. Also, that creditors might, under 
proper circumstances, resort to the trust fund. (See Hussey vs. 
Arnold, 185 Mass. 202 ; 70 N. E. 87.) 

In the case of Taylor vs. Davis, Administratrix, no U. S. 330 
(111.), Justice Woods in deciding whether or not trustees are per- 
sonally liable, quotes with approval from Story on Promissory Notes 

as follows : 

"As to trustees ♦ ♦ ♦ they are by our law generally held per- 
sonally liable on promissory notes, because they have no authority to bind 
ex directo the person for whom, or for whose benefit, or for whose estate, 
they act, and, hence, to give any validity to the note, they must be deemed 
personally bound as makers." 

In the case of Smith vs. Anderson, supra, Colton, L. J., says : 
"The fact that they (the trustees) are to account to others for the 
profits made is a matter utterly immaterial as between them and those 
with wihom they deal. They deal with those persons as the only persons 
contracting, and hold themselves out as personally liable. Those persons 
have no Tight whatever as against the persons beneficially entitled." In' the 
same case. James, L. J., says: "Persons who have no mutual rights and 
obligations do not, according to my view, constitute an association, because 
they happen to have a common interest or several interests in something 
which is to be divided among them." 

In the case of Wells Stone Mercantile Co. vs. Grover, 7 N. 
Dakota, 460, 75 N. W. 911, the Court says: 
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**There is no hardsliip in the doctrine that the benoficiary is not 
liable in such a case. The person with whom the creditor deals (that is, 
the trustee) is himself personally liable. If such creditor is unwilling to 
trust him, suoh creditor can refuse to sell him on credit. And in a proper 
case the creditor may resort to the trust estate itself for his pay. It would 
indeed be an anomaly in the law if one could be held responsible for goods 
that he had not. purchased or agreed to pay for, and which were not sold 
to his agent, but were purchased by a third person to use In a buf^ness 
carried on by sucfh thiird person; the defendant baying no control thereover. '' 

A beneficiary appears, however, to be bound if the trustee is 
under his control, for the trustee is then an agent of the beneficiary. 
But if, with the legal title, there is committed to the trustee a full 
control of the trust estate as if the trustee also possessed the equi- 
table estate, the cases all hold that the contracts made by the trustee 
are his contracts, without any exemption of personal liability there- 
from unless he stipulates expressly that he is not to be held per- 
sonally liable ; in other words, that the other contracting party is to 
look solely to the trust estate for any damages arising out of a 
breach of the contract. It, therefore, follows that the beneficiaries 
having no control over the affairs and management of the trust 
estate (if they do not contract for and on behalf of the trust estate) 
are not partners. 

As just indicated, the trustees under a common-law trust agree- 
ment are personally liable upon the contracts made for and on behalf 
of the trust, the same as under any other trust — ^the same as if they 
were contracting for themselves. It must be remembered that a 
trustee is the owner of the property conveyed to him and he deals 
with it as owner and contracts with reference to it as principal, 
subject only to an equitable obligation to account to the beneficiaries 
of the trust. The office of director of a corporation is distinguished 
from that of a trustee in that a director is a paid servant of the com- 
pany, who never enters into a contract for himself, but enters into 
contracts for his principal — that is, for the company of whom he is 
a director, and for whom he is acting. (See Smith vs. Anderson, 15 
Ch. D. 247). Extreme care should therefore be taken in drafting 
the trust agreement or declaration of trust so as to avoid the per- 
sonal liabilities of the trustees. Furthermore, care must at all times 
be taken in the actual management of the affairs of the trust so that 
the contracts of the trustees relieve them of personal liability by 
stipulating that the trust estate alone shall be liable for any breach 
thereof. 
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In the case of Taylor vs. Davis, no U. S: 330, Justice Wood 
says: 

"A Trustee is not an agent. An agent represents and acts for his 
principal, who may he either a natural or artificial person. A trustee may 
he defined generralliy as a person in whom some estate, interest, or power 
in or affecting prosperity is vested for the benefit of another. When an 
agent contracts for his principal, the principal contracts and is hound, but 
the agent . is not. When a trustee contracts as such, unless he is bound 
no one is bound, for he has no principal. The trust estate cannot promise; 
the contract is therefore the personal undertaking of the trustee. As a 
trustee holds the estate, although only with the power and for the purpose 
of managing it, he is personally bound by the contracts he makes as trus- 
tee, even when designating himself as such. The mere use by the promissor 
of the name of trustees or any other name of office or employment will not 
discharge him. Of course when a trustee acts in good faith for the benefit 
of the trust, he is entitled to indemnify himself for his engagements out of 
the estate in his hands, and for this purpose a credit for his expenditures 
will be allowed in his accounts by the court having jurisdiction thereof. If 
a trustee contracting for the benefit of a trust wants to protect himself from 
individual liability on the contract, he must stipulate that he is not to be 
personally responsible, but that the other party is to look solely to the trust 
estate." 

The Court, in the case of Bradner, Smith & Co. vs. Williams, 
178 111. 420, 53 N. E. 358, says : 

"The general rule is, that a trustee holding property or administering- 
a trust for the benefit of individuals or a class of individuals, such as the 
creditors of an insolvent, is bound personally by the contracts whic^h he 
makes in that cai>acity. In I Parsons on Contracts (121), the author, 
mentioning trustees of property for the payment of debts of an insolvent 
among the most common instances of such trusts, states the rule as fol- 
lows: 'He is bound persomally by the contracts he makes as trustee, 
although designating himself as such, and nothing will dischaTge him but 
an express provision showing clearly that both parties agreed to act upon 
the responsibility of the funds alone, or of some other responsibility exclu- 
sive of that of the trustee, or some other circumstance clearly indicating 
■another party who is bound by the contract and upon whose credit alone 
it is made.' ♦ ♦ ♦ The decisions. are uniform that a guardian, executor. 
adfministratOT, trustee or other person acting in such relation binds himself 
personally, unless he exacts an agreement from the person with whom he 
contracts to look to the funds exclusively. This personal liability does not 
depend upon whether the charge would be a proper one by the trustees 
asrainst the fund or estate or whether he should be allowed reimbursement 
for the money paid. That i^ a matter wholly between him and the bene- 
ficiaries of the trust." 

In the case of Shoe & Leather National Bank vs. Dix, 123 Mass. 
148, the trustees were sued on a note which in the body thereof 
stated "We as trustees but not individually promise," etc.. and then 
sijsrned their names with the words. "Trustees," added- The Court 
said: 

"If a party, therefore, in la contract into which he voluntarily enters, 
and not in the execution of any official trust or duty, makes it an express 
stipulation that he is acting for somebody else, and is in no event to be 
nersonally liable, he certainly cannot be rendered so by law. • ♦ ♦ It 
is contended th<at if these defendants are not liable upon the contracts as 
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a note, then nobody is liable. Even if such were the fact, it would not be 
in the power of the Court, as we have already seen, to alter the contract for 
the purpose of giving it validity." 

At this point the question naturally arises, if a trustee so con- 
tracts that he cannot be held personally liable, how can the creditor 
of the trustee, as such, recover that which is due him? This is an- 
swered by the learned Judge Putnam, in Bank of Topeka vs. Eaton, 
lOO Fed. 8, affirmed 107 Fed. 1003. In this case the trustees had, 
"As such trustees, * ♦ ♦ and not otherwise," promised to pay. 
The Court says: 

"The only question involved is whether or not this implied stipulation 
of the plaintiff, limiting its remedy to the general assets of the association 
cknd the property especially pledged to it, is contrary to the rules of law. 
Of couTse, a stipulation in an instrument which fundamentally violates its 
essential nature must sometimes be rejected by the courts. For instance, 
if an individual or partnership should stipulate in his or its pecuniary obli- 
gations that he or it should not be personially liable thereon, without at the 
same time mortgaging or pledging property, or giving some other specific 
lien for security, it might be difficult for the law to regard the stipula- 
tion, because, in that event, as there would be no lien which the law could 
enforce, the holder of the obligation would be left without remedy, unless 
he could proceed by judgment against the obligor; and the result, if sus- 
tained, would be tan obligation which in law is no obligation. The present 
case, however, assimilates itself to the large class of cases where; certain 
property being pledged in some form for the security of a debt, the parties 
have been at liberty to stipulate that the owner of the debt should look only 
to the property thus pledged. In the present case, not only did the Bank 
of Topeba have specific assets given to it for its secnrity, but the entire 
property of the association was »held in trust, and, therefore, subject to 
administration by the Chancery Courts, which could apply it equitably and 
proportionately to the discharge of obligations incurred by the trustee, as 
contemplate^ by the express direction of the Articles of Association that 
the debtors of the trust should look for payment solely to its property." 

It must always be borne in mind that trustees are always liable 
in their personal capacity for acts of negligence and for their torts. 
Falardeau vs. Boston Art Students* Association, 182 Mass. 405 ; 65 
N. E. 797; Ballou vs. Farman, 9 Allen, 47; Parmenter vs. Barstow, 
22 R. I. 245. The personal liability of trustees has always been a 
great drawback to people engaging in business under the form of 
a trust. However, as has already been pointed out, that drawback 
can be overcome by express stipulation against liability. Another 
way to avoid the personal liability of trustees is to provide the trus- 
tees with indemnity insurance, which is written by many of our large 
insurance companies. 

One of the greatest advantages in engaging in business under 
a trust form rather than that of a corporate form, is the entire elim- 
ination of corporation taxes. These, in some instances, especially in 
the case of large corporations, amount to large sums of money. In 
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the first place, there is no franchise tax such as is exacted by most 
of the states. There is no capital stock tak to be paid to the various 
states and to the Federal government. The excess profit tax now 
placed upon corporations is entirely eliminated. In fact, the trustees 
are not required to pay any income tax on the income of the trust 
except where a beneficiary is a minor. All they are required to do 
under the law and the rulings of the Treasury Department is to file 
a fiduciary schedule, setting forth the interests of the various bene- 
fiiciaries and the amount of the earnings of the trust estate to which 
each beneficiary is entitled. It then becomes the duty of the ben- 
eficiaty to account for such earnings and pay taxes thereon. It does 
not take an expert accountant to see at a glance the enormous saving 
of taxes to those interested in any business, especially in a case 
where the benefits derived from the business are paid or payable 
to a number of persons, so that there is a division of the profits into 
a number of parts. If the income from any business is payable to 
one or two persons, it might follow that the beneficiary would have 
to pay a large surtax on account of the large profits of the business, 
but it follows that his increased surtax is not proportionate with the 
loss he sustains by reason of the excess profits tax which his cor- 
poration pays. If the profits of the business are paid to a number of 
persons this necessarily spreads the earnings out and the surtax is 
not so large. However, it must be borne in mind that the investor 
investing his money in the stock of a corporation also pays a surtax 
upon his dividends which he receives from the corporation in a sum 
approximately equal to that which he would pay if the business in 
which he had invested his money was organized as a trust. The 
excess profit tax paid by the corporation is almost a total loss to 
him, as this would be available to him as profits under the trust. 
The question as to whether or not a business organized as a trust 
can be compelled to pay the same income tax as a corporation, upon 
the theory that it, in fact, is a corporation, has been adjudicated a 
number of times. 

In the case of 'Eliot vs. Freeman, and Maine Baptist Missionary 
Convention vs. Cotling, 220 U. S. 178, the question of whether or 
not a common-law trust, organized under the plan herein discussed, 
should pay a tax upon the income of said business, the Court says : 

''Oase No. 49<6 inyolyes what is known aa a Department Store Trust. 
It was created hy deed and formed for the purpose of purchasing: and hold- 
ing certain parcels of land in the city of Boston, and erecting a buildint: 
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thereon euitable for a department store. The land and buildings are leased 
to one tenant tor a period of thirty years. The trust had transferable cer- 
tlfLcates issued to shareholders at the par value of |100 each. The trustees 
conduct the affairs of the trust, manage the property, and pay dividends 
when declared. 'The shanreholders meet annually, and a majority of them 
have the power to elect and depose trustees and te alter and amend the 
terms of the trust agreement. This trust also continues for certain lives in 
being and for twenty years tbereafter. Each of the trusts involved in these 
cases is in receipt of a net income exceeding |<5,000. Under the terms of 
the Corporation Tax Law, corporations and joint stock associations must 
be such as are 'now or hereafter organised under the laws of the United 
States, or of any State or Territory of the United States, or under the acts 
of Congress applicable to Atoka or the District of Coldmbia/ The per^ 
tinent question in this connection is: Are these trusts organized under the 
laws of the State? As we have construed the Corporation Tax Law in the 
previous cases, Flint vs. Stone Tracy Co., ante, the tax is imposed upon 
doing business in a corporate or quasi-corponute capacity; that is, with the 
facility or advantage of corporate organisation. It was the purpose of the 
act to treat corporations and joint stock companies, similarly organised, in 
the same way, and assess them upon the facility in doing business which Ss 
substantially the same in both forms of organisation. Joint stock organiast- 
tions are not infrequently organised under the statute laws of a State, de- 
riving therefrom, in a large measure, the diaracteristics of a corporation. 
The language of the act, 'now or hereafter organized under the laws of the 
United States,' etc., imports an organization deriving power from statutory 
enactment. The statute does not say under the laws of the United States 
or a State, or lawful in the United States or in any State, but is made appli- 
cable to such as are organized under the laws of the United States, etc. 
The description of the oorporation or joint stock association as one organ- 
ised un^er the laws of a State, at once suggests that they are suetti as are 
the creation of statutory laws, from which they derive their powers and 
are qualified to carry on their operations. A trust of the character of 
those here involved can hardly be said to be organized, within the ordinary 
meaning of that term; it certainly is not organized under statutory laws as 
corporations aire. The difTerence between joint stock associations at com- 
mon law and those organised under statutes is well recognised. (Cook on 
Corporations, Sec. 605.) 'There is an essential difference between a Joint 
stock company as it exists at common law and a joint stock company having 
extensive statutory powers conferred upon it by the State within which It 
is organised. The latter kind of joint stock companies is found in England 
and in the State of New York. To such an extent heive these statutory 
powers been conferxed on joint stock companies, that the only substantial 
difference between them and corporations is that the members are not 
exempt from liability as partners for the debts of the company/ The two 
eases now under considev^tion embrace trusts whidi do not derive any 
benefit from and are not organized under the statutory laws of Massachu- 
setts. Joint stock companies of the statutory character anre not known to 
the laws of the Commonwealth. Ricker vs. American L. ft T. Co., 140 
Maes. 346. These trusts do not have perpetual succession but end with 
lives in being and twenty years thereafter. Entertaining the view that it 
was the intention of Congress to embrace within the corporation tax 
statute only suoh corporations and joint stock associations as ar9 ocgeaiized 
under some statute, or derive from that source some quality or benefit not 
existing at the common law, we are of the opinion that the <real estate trusts 
involved in these two oases are not within the terms of the act. |ln that 
view the decrees in both cases will be reversed and the same remanded to 
the Circuit Court of the United States for the District of Massachusetts, 
with directions to ovei*rUle the demurrers and for further proceedings con- 
sistent with this opinion.," 



Digitized by 



Google 



166 LAWYER AND BANKER 

Another case which shows clearly that the income of a common- 
law trust estate is not taxable as the income of a corporation, is the 
case of Crocker vs. Malley, 249 U. S. 223, in which the Court said : 

"There can be little doubt tbat in Massachusetts this arrangement 
would be held to create a trust <and nothing more. 'The Certificate holders 

♦ ♦ ♦ are in no way associated together, nor is there any provision in 
the instrument for any meeting to be held by them. The only act Which 
(under the declaration of trust) they can do is to consent to an alteration 

♦ ♦ ♦ of the trust/jind to other m«atters that we (have mentioned. They 
are confined to ^riving or withholding assent, and the giving or withholding 
it 'is not to be had in a meeting, but is to be given by them individually.' 
'The sole right of the cestuis que trust is to have the property administered 
in their interest by the trustees, who are the masters, to receive income while 
the triist lasts, and their share of the corpus when the trust comes to an 
end. WiUiams vs. Milton, 215 Mass., 1, 10, 11 Ibid 8. The question 1^ 
whether a different view is required by the terms of the present act. As 
by D. above referred to, trustees and associations acting in a fiduciary 
capacity have the exemption that individual stockholders nave firom tax- 
aton upon dividends of a corporation that itself pays tax, and as the plain- 
tiffs undeniably lare trustees, if they are to be subjected to a double liability 
the language of the statute must make the intention clear. (Gould vs. 
Gould, 245 U. S. 151, 153; United States vs. Isham, 17 Wall, 496, 604.) 
The requirements of G. (a) is that the normal tax thereinbefore imposed 
upon individuals i^hall be paid upon the entire net income aiccruing from all 
sources during the preceding year 'to every corporation, joint stock com- 
pany or association, and every insurance company organized in the United 
States, no matter how created or organized, not including partnership.' 
The trust that has been described would not fall under any familiar con- 
ception of a joint stock association, whether formed under a statute or not. 
Smith vs. Anderson, L. R. 15 Ch. Div. 247, 273. 274, 277, 282. Eliot vs. 
Freeman, 220 U. S. 178, 186. If we assume that the words 'no matter how 
created or organized,' apply to 'association,' and not only to 'insurance com- 
pany,' still it would be a wide departure from the normal usage to call the 
beneficiaries here a joint-stock association when they are admitted not to 
be partners in any sense, and when they have no joint action or interest 
and no control over the fund. On the other hand, the trustees by them- 
selves cannot be a joint-stock association within the meaning of the act 
unless all trustees with discretionary powers as such, and the special pro- 
vision for trustees in D. is to be made meaningless. We perceive no ground 
for grouping the two — beneficiaries and trustees — together. In order to 
turn them into an association, by uniting their contrasted functions and 
powers, although they are in no proper sense associated. It seems to be 
an unnatural perversion of a well known institution of the law. We do 
not see either that the result is affected by any technical analysis of the 
individual receipt holder's rights in the Income received by the trustees. 
The description most in accord with what has been the practice would be 
that, as the receipts decl^are, the holders, until distribution of the capital, 
were entitled to the income of the fund subject to an unexetrclsed power 
in the trustees in their reasonable discretion to divert it to the improvement 
of the capital. But even if it were said that the receipt holders were not 
entitled to the income as such until they got it, we do not discern how that 
would turn them into a joint-stock company. Moreover, the receipt holders 
did get it and the question la what portion it was the duty of the trustees 
to withhold. We presume that the taxation of corporations and joint-stock 
companies upon dividends of corporations that themselves pay the Income 
tax was for the purpose of discouraging combinations of the kind now in 
disfavor, by which a corporation holds controlling interests In other cor- 
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pc rations which in their turn may control others, and so on, anfl in this 
way concentrates a power that is disapproved. There is nothing of that 
sort here. Upon the whole case we axe of the opinion that the statute fails 
to show a clear intent to subject the dividends on the Massachusetts cor- 
poration's stock to the extra tax imposed by G. (a)." 

Very few states allow a corporation to engage in the business 
of buying and selling real estate, w nereas, the title always being in 
an individual — the trustee — a trust can engage in this particular 
business without the least restriction on the part of any state. In fact, 
it can buy and sell real estate anywhere in the country. If it should 
become necessary to issue bonds, their legality could, in a proper 
action, be determined in advance, and their sale thus facilitated. 

In preparing a trust agreement or declaration of trust care must 
be taken that it is drawn so as not to violate the rule against per- 
petuities. The provision in a trust agreement that the certificate 
holders are not to have any interest or title in the trust property it- 
self and no right to call for partition and that the certificates shall be 
personal property is not in itself a restraint upon alienation since the 
alienation of the legal and equitable ownerships can be provided for. 
Mere creation of a trust does not suspend alienation. The power 
of alienation is only suspended where a trust term is created during 
the existence of which a sale by the trustee would be in contravention 
of the trust. Where the trustee is impowered to sell the assets of 
the trust without any restriction as to time, the power of alienation 
is not suspended, although, in consequence of a discretion reposed 
in the trustee, alienation may be actually postponed. The interest of 
the beneficiary is at all times alienable at his pleasure by a simple 
transfer of his certificate. (See Howe vs. Morse, 174 Mass. 491 ; 55 
N. E. 213.) 

As a general rule, trustees must act jointly. In the case of Cole- 
man vs. Connolly, 242 111. 574, 90 N. E. 278, it was held that the power 
of sale conferred upon trustees and executors must be presumed to 
have been conferred by reason of the trust and confidence reposed 
in them by the testator and could be executed only by those upon 
whom it was conferred acting jointly. See Hosch Lumber Co. vs. 
Week, 123 Ga. 336, 51 S. E. 439. However, this principle is strictly 
applicable only in cases where the action contemplated depends 
upon the discretion and judgment of the trustees and is not merely 
of a ministerial nature. The former requires the concurrence of all 
of the trustees, while the latter may be performed by one. It has 
been held that each trustee has, in case of necessity, an inherent 
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power to do what is necessary to the continued existence of the trust, 
at least in the absence of an express negative in the instrument creat- 
ing the trust. (Vandever's Appeal, i8 Watts & S. (Pa.) 405.) The 
trust agreement may provide for an increase of the number of its 
shares without the additions to its capital. In order to prevent the 
creation of a floating debt to pa; arrearage of dividends of preferred 
shares, trustees may increase the number of shares and the trust 
assets. A corporation cannot do this. A trust with transferable 
shares may make the number of its shares as few or as many, or in- 
crease or diminish them as the contracting parties see fit to do. Di- 
rection for accumulation may be made and is simply an arrangement 
which amounts at most to an increase of the capital to be employed 
in the same way that the original capital was at first employed. If 
the shareholders are the sole owners of the equitable interest they 
may increase or diminsh it at their pleasure. 

Not the least of the advantages of a trust over a corporate form 
of business organization is the permanency which can be given to 
the organization under the trust. Trustees can be chosen because 
of the peculiar qualifications and fitness to engage in the particular 
business and can be appointed for the entire term of the trust. How- 
ever, the declaration of trust being a matter of agreement of the 
parties, provision can be made for the election of new trustees at 
stated intervals. The trust need not necessarily terminate upon the 
death or resignation of any or all of the trustees. Provision may 
also be made for the removal of trustees and inquiry into their con- 
duct in the execution of their trust and by re-electing or removiag 
them approve or disapprove what they have done. See Smith vs- 
Anderson, 15 Ch. D. 247, where, it is held that cestuis que trust could 
elect new trustees at an annual meeting duly called. In the case of 
Hussey vs. Aimold, 185 Mass. 202, 70 N. E. 87, it was held that a 
trustee could be removed and a successor appointed. In Hart vs. 
Seymour, 147 111. 598, 35 N. E. 246, it was held that the fact that by 
the trust agreement two-thirds of the shareholders in interest could 
remove any trustee and fill vacancies so caused, in no way mitigated 
against its character as a trust, as this reserving of power was not 
the divesting of legal title in trustees nor unduly restrictive of their 
title. 

That the courts will lend aid in the fullest to protect the in- 
terests of the cestui que trust when, for any reason, those interests 
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are in danger, or even when there is reasonable apprehension that 
they may be thus affected, ought to need no discussion or citation 
of authority. In May vs. May, 167 U. S. 310, "The power of a court 
of equity to remove a trustee, and substitute another in his place, 
is incident to its paramount duty to see that trusts are properly 
executed; and may be properly exercised whenever such a state of 
mutual ill feeling, growing out of his behavior, exists between trus- 
tees, or between the trustee in question and the beneficiaries, that 
his continuance in office would be detrimental to the trust." 

A business trust agreement may provide for the termination 
of the trust at any time that the contracting parties see fit, provided 
always that the length of the term for which the trust is created 
does not violate the rule against perp.etuities. As this rule is dif- 
ferent in different states care must be taken that the instrument is 
drawn so as to be clearly within the rule in force in the state in 
which the instrument is executed. The business of a trust may be 
wound up expeditiously and without the delay and expense usually 
attending the legal proceedings necessary to wind up the affairs of a 
corporation. 

It has nowhere been held that the recording of a trust agreement 
such as under consideration here, is necessary. However, it would 
seem to be the wisest thing to do for the public with whom the 
trustees deal would, to a certain degree, be put on notice as to the 
provisions ot said instrument. It was held in the case of Bank of 
Topeka vs. Eaton, 100 Fed. 8, "Recording affords an easy and con- 
venient mode of reference to the trust instrument as to stipulations 
by a trustee exempting himself and making a trust estate solely re- 
sponsible for his contracts. In such a case it becomes the duty of 
the creditor to inform himself of the powers of the trustee." 

The trust form of business organization is practicable and can 
easily be adopted by those engaged in ordinary commercial and 
manufacturing enterprises. It is more elastic than any other form of 
business organization and its soundness has been tested for years 
by many commercial and manufacturing enterprises employing mil- 
lions of dollars of capital. 
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TEXT-BOOK WRITING 
MULT UM IN PA RVO 

By Harry M. Hfrnson, Pasadena, Califomiai. 



.There is much food for thought !n the admirable article on "A Lawyer's 
Tools of Trade", in the March-April issue of The (Lawyer and Banker. The 
keen analysis, born of thorough knowledge and familiar use, gives us a valu- 
able appraisal of merit and demerit. That there are two great classes at least 
— ^probably there could be developed others by a more minute analysis — of 
law-books offered to the profession, has long been recognized; but the character- 
ization of these great classes as books "manufactured for use" by the profes- 
sion« and "manufactured for sale" by the publisher, has the rare merit of be- 
ing at once true and novel. It is a melancholy consideration for law-book 
buyers that there are literally miles of law-books manufactured "for sale", 
which are not adapted to, and of no aid or advantage in, "use". The worst 
of the whole miserable business is, that the buying lawyer has no means of 
determining to which of the two great classes a new book offered belongs, un- 
til after he has spent his money and squandered his time in investigating his 
purchase — and possibly "lost a case" relying upon it, when it is not dependable 
or worthy of confidence. With new law-books, it is as with new companions; 
of more consequence to know which to avoid, than which to choose; for good 
law-books are as scarce as good companions; in both instances, all that we 
can learn from bad ones is, that so much valuable time has been worse than 
thrown away. In the present day out-put of law books, there are a few worthy 
and dependable and helpful ones — all of which can be registered upon the 
fingers of one hand, almost; the dishonest and useless kind are, in the grand 
measure of the immortal Milton 

"Thick as the autumnal leaves that strow the brooks 
In Yallombrosa, where th' Etrurian shades 
Hi'gh over-arch*d imbower". 

There are some out-stamding law-books, prepared by men of learning and 
probity — ^not made by "pot-boilers" or "meal-ticket" men; mere creatures of 
the counting-house because their needs are great, their services are inexpen- 
sive, and their capabilities proportionately meager; but by men with whom 
labor ipse voluptas — whose brilliant light shines a-down the Coridors of Time. 
The "horn books" of old, are in a class all by themselves; the day of use in 
constant practice past, but they have a value which is still enduring. They 
belong, it is true, to the twilight of our jurisprudence, so to speak; werei 
the first to gather up and work-out fundamental principles; upon them is 
based, in a large degree, English and American jurisprudence. But there are 
others, and more modern, law-books, prepared by men with the same qualify- 
ing foreground of learning and practical experience at the Bar; complied 
and worked out with the same brilliant genius, untiringi industry, and scrupu- 
lous honesty of purpose; which have left their impress upon the age. given an 
improved trend to the law as a science, and to jurisprudence as an engine for 
the enforcement of rights, redress of grievances, and punishment of wrongs. 
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It is not the purpose at this time» and in this place, to catalosrue an^ 
characterize all these really valuable treatises on various branches of the 
law, whose masterful grasp, painstaking execution, and superior merit, have 
placed them as beacon lights along the Highway of Jurisprudence; it must 
sufTice, at this time and in this place, to indicate one classr— for the lawj 
books to be mentioned constitute a distinctive class all by themselves, with 
a solid and enduring merit not met with eleswhere — and pointing out 
some of the qualities which make them really great books, in accomplishment, 
though within narrow limits as to bulk, and cheap to purchase — multum in 
parvo, infinit riches in small space. To this enviable class belong, among other 
works, Sir James Stephens's "Digest of the Law of Evidence" and his ''Digest 
of Criminal Law"; Frederick Pollock's "Digest of the Law of Partnership", 
and Judge M. D. Chalmers' "Digest of the Law of Bills of Exchange", — all 
equally admirably well done. The first of these was "adopted"-— the book 
being protected by copyright in this country — without change or addition, as 
the "text" in one of the leading Encyclopedias of Law in this country, cheap 
"workmen" being assigned the task of adding American cases to "fit" the 
text. The last work mentioned was adopted, practically without change or ad- 
dition, as the Einglish "Bills of Exchange Act" (1), and the latter, in turn; 
became the basis (the parts taken being practically the same in language and 
import, though difTerently collated), by the American Bar Association, for the 
Uniform Negotiable Instruments Act, formulated by that Association, recom- 
mended to the various legislatures of the Union for adoption, and adopted, 
without alteration, practically, in every state and territory in the Union 
with the exception of the state of Georgia and the territory of Porto Rico (2), 
the legislature of the state of Texas having adopted the Act in 1919(3). 

The peculiar features and out-standing characteristics of the above-men- 
tioned books, and other treatises on narrow branches of the law, prepared in 
the same admirable manner, of acknowledged unusual merit, are deserving 
of a moments consideration. American law, as a science, and the large body 
of book-purchasing practitioners in this country, would be immediately advant- 
aged, if men of like learning and comprehensive grasp of a subject, honesty 
of purpose, and faithfulness in execution), were to prepare some law-books 
along the same lines of modus operandi, guided by the same high ideals, 
crowding into the background the commercialized Law-Book Trust, with its 
penurious counting-house policy, its pinch-penny practice in dolling out to 
unfortunate and needy lawyers — ^not fitted for the tasks assigned, too fre- 
quently — a bare subsistance in exchange for "a book to sell". Another venal 
practice cannot be too severely condemned; and that is the practice of men 
whose conscientious and worthy work in the past has won for them a stand- 
ing for merit and dependability, "farming out" their good name and stand- 
ing to "father" the work of some unknown "pot-boiler", for a miserable pit- 
tance as a "c(msideration" — ^much the same as a well known United States 
Senator, who has acquired some reputation as a HteratuSf "fathered a "Best 

(1.) 45, 46 Tict ch. 61. 

(2.) Terrty'B Uniform State Laws, Annotated, pp. 17 et aeq. (the "annotattons" are a 

Joke). 
(3.) The American Tear Book, ld20, p. 273. 
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World's Classics" compilation, and allowed his name to be appended to an 
"introduction" which a boy in the third year of the high school should be 
ashamed to own! 

The law-books to which attention is especially called, are all prepared upon 
the same general fundamental plan, modeled after the excellent "Indian Codes" 
— ^by far the most iEtdmirable set of Codes time has produced or the worl^ 
known. Each of these treatises mentioned, state methodically and terselyi 
the law as it is, pursuing the same general plan pursued in the Indian Codes ; 
but although the same general plan is pursued, there the similarity ends; 
the Codes are authorative, the treatises are hypothetical, and necessarily so. 
.The Codes, as to matters in hand, treat it fully and finally, and as to the ex- 
ceptions, explanations and illustrations. In the various treatises mentioned, 
the general propositions, exceptions, explanations, and illustrations, are en- 
titled to weight in so far as they are in harmony with fundamental principles, 
only, or as they are backed up by competent and legitimate deductions from 
decided cases which are unquestioned law. The general propositions, sup- 
ported by references to decided cases, merely amount to verifiable h3rpothe8e8 
as to what the law is. That is all, that any legal text-book can be, practically 
and accurately speaking; its value and dependability will be founded upon the 
learning, industry, good judgment, and sound deduction of the author. This 
is the general rule, and holds good as to all legal treatises. To it there are 
some exceptions, it is true; but "the exceptions only prove the rule". These 
exceptions lie principally in the field of international law and mercantile law, 
and embrace especially Grotius (4), whose books were the source of a new 
movement in legal science (5), Pothier (6), the father of, or the founder of 
modern French law (7). Mr. Justice Story has said, in relation to mercantile 
law, that '^he law respecting negotiatiable instruments may be truly declared, 
in the language of Cicero, adopted by Lord Mansfield in Luke v. Lyde (8), to 
be, in a great measure, not the law of a single country only, but of the com* 
mercial world. Non crit I4x alia Ronuie, alia AthensiSy alia nunc, alia post Tiac, 
8€d et apud omnes gentea, et omnio tempore, una acdemque lex ohtinehit" (9). 
And Lord Blackburn has said that "we constantly, in the English courts, 
upon what is the general law, cite Pothier, and we cite Scotch cases, when they 

(4.) Hugo Grotius, the Holland scholar, philosopher, statesman, historian, poet, and 
eminent jurist, who cast such an influence for good over the declining years 
of the second epoch into which Continental Jurisprudence is usually divided. 
He was born Groot or Greut; the surname was Latonized into Grotins. The 
best account of the man and his work, from the lawyers standpoint, to be 
found with in moderate compass, is met with in vol. 2 Continental liegal His- 
tory Series, pp. 169-184. His greatest work is "De Jure Belli ac Pacis**. 

(5.) 1 Continental Legal History Series, p. 408, $40. 

(6.) Robert Joseph Pothier (1690-1772), professor at the University of Orleans, amd 
counsellor to an Inferior Court of that town, "a true sage, a lay saint'*. His 
writings were numerous, comprehending the whole field of jurisprudence: but 
his most important and enduring work was his "Commentary on the Customs 
de Paris", which is the work alluded to in the text, and the French Civil 
Code of 1804 is nothing more than this work rounded out and modified by the 
aid of the revolution law following the Reign of Terror, commencing in 1792. 
and cleared of all of its feudal elements. See 1 Continental Legal History 
Series, pp. 157, 162, 169. By far the best account of Pothier and his works, 
from a lawyer's standpoint, within narrow compass, is found in Vol. 3, 
Cont. Leg. Hist. Series, pp. 447-476. 

(7.) 1 Continental Legal History Series, supra 

(8.) 1 Bl. 90, 2 Burr. 382, 12 Bng. Rul. Cas 36 

(9.) Swift V Tyson, 41 U. S. (16 Pet.) 1, 19. 10 L. ed. 866, 871 
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are in point, and bo in a Scotch case, you would cite English decisions, and cite 
Pothier or any foreign jurist, provided they bore upon the point." (10.) 

To be more specific as to the modus operandi of the preparation of the 
treatises under consideration: The authors state,' in separate paragraphs, (1) 
a general proposition covering the particular point, as to the law as it exists; 
following this by (2) explanations, (3) exceptions, and (4) illustrations; each 
of these steps bolstered up by references to leading cases of undoubted and 
unquestioned authority. No effort is made to cite all the cases; and, indeed, 
it is not desirable that all the cases should be cited. In the theory of Ameri- 
can law and English law, alike, there existed im^ nuibus^ a complete set of prin- 
ciples or fundamental rules applicable to every conceivable state of facts that 
can arise. Theoretically, at least, the judges do not make the law; they 
merely interpret it. The judges are merely the conductors by which the re- 
quired fundamental principle wanted is brought down from the clouds — much 
as the lightning rod is the conductor which robs the thunder-bolt of its power 
for evil, forestalls conflagrations and disaster — and makes it applicable to 
man. As Mr. Justice Story sakl (11): "Decisions of courts do not constitute 
laws. They are, at most, only evidence of what the laws are, and are not the 
laws themselves"; and this doctrine is followed by other courts (12). Theo- 
retically, then, it is the function of the judge to interpret and apply, not to 
make the law; that is the function of the legislature, under our tripartite 
system of government. Practically, however, the judges not unfrequently as- 
sume the function of the legislature, — as when the lamented late Chief Justice 
of the Supreme Ck>urt of the United States, by way of "construction", read into 
the Anti-Trust Act the word "reasonaUe", which word the Congress of the 
United States had then recently, on two separate occasions, refused to in^ 
corporate into that Act (13). This, of course, was an unwarranted assumption 
by an individual or individuals temx>orarily raised to a position of power and 
trust, of a power not conferred and a right not possessed; imconstitutional ; 
an invasion by the judiciary of the exclusive department of the legislature; 
overturned a wholesome law enacted for the benefit of the whole people — or at 
least pulled its "teeth" — ^in the interest of dishonest and criminal methods in 
business, and resulted in undoubted "bad law", on* fundamental principles, 
which it win require an affirmative act of Congress to rectify. 

Every author of a law-treatise— every author worthy of the name, a hear- 
ing, and a following — in the investigation of a wide subject systematically 
made, finds that four states of the law exist. First: The law upon a given 
subject under investigation, may be reasonably certain. All authority, or 
at least, the great weight of decision, he may find in favor of a given propo- 
sition. Second: A proposition on a given point can be stated as probably 
holding good, only; not authoratively as the law. It may rest merely upon 
unchallenged obiter dicta; or there may be a decision flat-footedly in its 
favor, and weighty obiter dicta opposed to it. Third: The law upon the point 

(10.) McLean t. Clyesdale Bank, (1883), 9 App. C;a8. at 106. 

(11.) Swift T Tyson, 41 U. S. (16 Pet.) 1, 18, 10 L. ed. 866. 871- 

(12.) See cases collected in 3 Rose's Notes on U. S. Reports, p. 633 (another book of 

great usefulness to the lawyer, and in a class all by itself.) 
(13.) United States t. American Tobaeco Co., 221 U. S. 106, 177, 66 L. ed, 663, 692, 31 

Sap. Ct. Rep. 632, reversing 164 Fed. 700. 
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may be uncertain, the decided cases being in hopeless conflict; or there may be 
a decision directly supporting; which has never been questioned, but the 
ratio decidendi of which is apparently entirely opposed to the principle upon 
which later decisions are founded. Fourth: There may be an entire absence 
of authority upon the question under investigation; in which case the careful 
and reliable law-twriter can make his statements relative to the law tenita- 
tively, only, in the light of underlying fundamental principles. All these 
various phases of the condition of the law, on the subject treated, should be 
brought out clearly by the author, to the end that the character and value of 
his statements as to rules and law may be properly appraised and relied 
upon^ 

In those cases in which the fourth condition or state of the law, as above 
outlined, prevails, and in which there are no American decisions or authority 
upon the subject under investigation, or, if there are decisions, they are 
hopelessly conflicting, the author may have recourse to English decisions. 
An English decision, it is needless to say, is not a binding authority or "pre- 
cedent" in this country; but, if well reasoned, in so far as it appears to be a 
correct deduction from the general underlying fundamental principles of the 
common law, which prevail in both countries, alike, it will be treated with 
respect ,and given its deserving weight, by our American courts. The same is 
true regarding similar American decisions in English courts (14). 

The chief merit, or at least one of the chief merits, of the muttum' in parvo 
series of Stephens, Pollock, and Chalmers, is the fact that they are systematic 
and orderly, concise and clear In statement throughout, smaU in bulk, and 
cheap in .price to purchase — although invaluable to have in the library; com- 
pletely and satisfactorily covering the subjects treated as no other works do. 
There is not a superfluous word, or a dark and mjrsterious sentence, in either of 
the treaties named; nothing added by way of "padding"; evenrthing is clear 
and perspicuous, though terse and concise. It has been remarked that words 
are but air, and both are capable of much condensation. Words, indeed, are 
but the signs or currents of thought or knowledge, and in currency should be 
strictly regulated by the capital they represent. That l^al treatise does the 
most for the profession, which gives the most knowledge, and takes from it the 
least time. But for one great genius, who has written a dependable and useful 
little book, we have thousanids of little geniuses who have written "greait 
books" — ^judged by bulk and not by serviceableness. Hlow much longer will 
the profession submit to the imposition of "big books" at high cost, with little 
or no merit? 

I am led to these reflections by a new venture seeking favor in the legal 
world, which I met with five weeks ago in one of the newest states in the 
Union, comparatively speaking, a state still in its swaddling-clout; in which 
a publisher, with an eye upon the cash register, has proffered to the profession 
a "tid bit" — and expects the profession to unresistingly gulp it down — ^in a 
work in 25 vcdumes, at the price of thirteen dollars per volume of one thousand 
pages, in which it is proposed to treat and fully set forth the "jurispmd^ce" 
of the infant state. If it costs three hundred and twenty-five dollars to get the 
"jurisprudence" of this promising but litigious fledgling, what will be the 
(14.) See Lord Gockbum, G. J., in Saramanga t. Stamp (1880), 5 G. P. D, 303, 
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"tax" for the same product when it is full grown and its "Jurisprudence" shall 
have attained to man's estate? 

In conversation, with a bright young lawyer in the Mid-West recently, 
touching law and law-books, he remarked that legal literature had become a 
"game*,, in which the law-book publishers and sellers are the "kings", the law- 
reviewers the "knaves" who pass on publishers' puffs, the well-dressed and 
smooth-tongued law-book salesman the "jokers", the buying profession the 
"pack", and the poor devils of law-writers the "table*,, — the thing played upon; 
the writer must write what he is told to write, in the manner in which he is 
told to write it, and at the parsimonious compensation doled out to him by a 
penurious and unappreciative publishers— or starve. And he inquired, "Is it 
any wonder that we no longer have law-books worth while, when the subject 
is selected by a man ignorant oi law, and the method of treatment dictated by 
one innocent of the rudiments of authorship, for the sole purpose of putting 
unearned money into the publisher's cofTers"? The law-^book press of the land 
was never more prolific in out-put, and nevei^ before in the history of the busi- 
ness so weak in the quality of the works offered. The situation seems fitly 
described by a reversal of Virgil's famous simile: Non tfiMCo sed frandibif 
efficit umbram — ^Uie leaves, not the Crunk, cast the shadow. 

Curiosity led me to spend considerable time looking into the merits of this 
elephantine youngster, to ascertain the character of his make-up. I believe I 
was able to master the mystery; it is built after the old pattern or recipe of 
de omnifms rebus, et quihuadam aliia — about all things, and some more! 

This de omnibus rebus is under the supervisory direction of a law-editor 
whose excellent work in other fields has won for him a national reputation, 
assisted by a well-known law-writer who is especially favorably known in 
the infant state, and whose name is familiar to the profession generally. The 
Bditor-in-Ghief prepares no matter himself; his labors are evidently confined 
to supervisory efforts — doubtless to carry into fruition (and dollars) an "idea" 
and the et quibusdam aliis of the counting-house. The chief editor is also as- 
sisted, to a limited extent, by a law-professor who has already assayed legal- 
literature, and by another who has his spurs yet to win. Then there is a 
string of assistants in the persons of Rag, Tag, and Botail — ^names of men 
which, so far as I can learn, are not in any "complete directory of lawyers", 
and do not appear upon any bar-roll in the state. Is it possible that these un- 
known authors-to-be are students, working under one or the other of the 
professors? 

While it is a truism that we should consider what is said rather than who 
says it; the consequ^ice of an argument, rather than the consequence of him 
who delivers it; yet, in matter of technical law, where acquisition, skill, and 
adaptability to the work, is eesental to satisfactory results, we are wont to look 
wiUi doubt and misgiving upon any new book offered, unless it is bols- 
tered by the impress of a name that is a guaranty of attainments fitting for 
the undertaking, skill commensurate with its satisfactc^y execution, industry 
in research, earnest and honest effort In illumination, insuring scrupulous care 
and honesty of purpose in execution. When we are asked to take as "gospel 
tmth" the assertions of an untried and an unknown, we are possessed with 
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fear aiid trembling lest we are "riding to a disastrous fall". When we break 
away from tried and trusted leaders and guides, they being plentiful and of- 
fering their "safe conduct", we are reminded of the apothegm declaring 
"Platonism itself is intimately connected with Pyrrhonism, and the deepest 
inquiry with the darkest doubt. 

On critical inquiry and examination into the modus operandi of this stuffing 
of the elephantine prodigy, it developed that the system pursued is the exact 
reverse of the system pursued in the treatises heretofore commended, the am- 
plification being carried to the fullest extent that the warp will stand; the 
woof in many places far exceeding the warp; the prolixity adding nothing to 
the clearness or accuracy of statement, or to the force of the argument or 
illustration. It is to be noted that if the Codes and Statutes of the state were 
out of print, instead of standing upon the desk ef every lawyer in the state, 
there would be some excuse for republishing, in extenso, the various Ck>de 
sections and Statutes; but even if that state of facts prevailed, it would or- 
dinarily be much better done in his own language by a moderately skillful 
workman. When an excerpt is taken from another author, with or without 
credit, which states the whole of the rule of the case, there is no ppssiblei 
excuse — except to fill space uselessly — ^in matter quoted from the opinion, 
which matter has no relation to any issue raised in the case, in no way adds 
to the clarity of the statement or the enforcement of the principle, — a mere 
adumbrative dictum of the judge (15). The archealogy of the law of tlie 
young state may be as interesting as the remains of the former animals dug 
from some of the famous "deposits" in the state, which emibrace the "saber- 
toothed" antedeluvian and kindred novelties, but have no useful bearing upon 
the present fauna of the region; and may have a local interest to the anti- 
quarian few; but it is of no practical utility in a work designed, ostensibly, 
for use as a desk-book in the office of the busy practitioner; and especially is 
this true in those cases in which the "archeology" sheds no light whatever 
upon the rule as it now is, and as it has been for many years past— the 
basic principle upon which the law and "jurisprudence" of the state are 
founded having been changed from that of the Civil Law to that of the 
Common Law. 

The glaring offense of "padding" appears upon almost every page of 
the work — ^giving the appearance of having been written, at so much per 
page, by authors fearful lest they might not get another "assignment," and 
they "spun" the matter out to fill the greatest number of pages permis- 
sible. One illustration, of many observed, must suffice. In treating of the 
subject of Acknowledgments by Married Wlomen, two and onelialf pages are 
devoted to discussing who was competent to take such acknowledgment before 
the adoption of the Codes of the state fifty years ago; two-thirds of a page 
is given to the vicissitudes of the section controlling the matter, since its 
adoption in 1872, ending by quoting, in four lines, the only thing of any 
possible practical value at this time, the statute itself (16). 

One of the crying needs in the law-book world to-day, in illustrating 

(15.) 1 Cal. Juris, pp. 609, 700. 
(16.) Cal. Juris, p. 270, $34. 
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the jurisprudence of our country, or of a state for that matter, if we must 
have a "Jurisprudence" for each state, is the setting forth tersely and ex- 
plicitly, not laboredly, and darkly and verbosely, the general fundamental 
principles which underlie and govern the matter in hand, with references 
to leading cases; not an encyclopedia of instances and Illustrations, where 
illustrations add nothing to the clarity of the propostion — ^books that will 
fill the heads of the lawyers useful fundamentals, rather than fill the cash 
register of the publisher with dollars. The one current set of books in 
the law-book world, which measures up to this standard of requirement in 
any appreciable degree, is the "Horn-Book Series," stating the comprehensive 
and prevailing rules of law in black-faced type, citing leading supporting 
cases, followed by discussion, exceptions, explanations and illustrations; the 
latter part of the work not attaining to the skill and excellence of execution 
In the works of Stephens and his compeers, but highly valuable and de- 
pendable. Yet this series is not sufficiently known or appreciated in this 
day, when the average lawyer thinks he is "practicing law" when he is look- 
ing, not for fundamental principles and supporting cases, but for — "a case-on- 
all-fours!" 
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NATURE AND CHARACTERISTIC 
OF TITLE INSURANCE 



By F. C. Hackman of the SeatUe, Washington, Bar. 

(Contintud from lamt numhw.) 

And in this case it was held that, though the assured knew of the 
action pending as to the assessments in question, and knew when title was 
acquired by it, and the policy issued, the lien of the assessments existed ; 
yet, inasmuch the action might be vacated or reduced, without jurisdic- 
tion or void, it had a right to insurance. 

It seems fundamental that an owner may insure himself as to his 
title at any time, either at the time he acquires title or afterwards. It is 
competent for the parties to a title insurance to insure the title to a 
specific piece of property on terms agreeable to them, whether the in- 
surance operates upon defects that may come into existence after the de- 
livery of the deed and the entry into possession or before. A company 
may insure the title to property against incumbrances existing at the 
date of the owner's deed or thereafter. It possesses the ability at all 
times to inform itself of the state and condition of the title and to issue 
its policy of insurance insuring such title on any date that it chooses. 
(Trenton Potteries Co. v. Title Guar. & Tr. Co., 50 Ap. Div. 490, 64 N. 
Y. Supp. 116, 118.) 

It would seem upon principle that an owner would have an insur- 
able interest iip to the time he parts with his title. That taxes, assess- 
ments or other involuntary levies upon his property had been duly 
credited as paid and discharged, if payment had been made ; that, if he 
had obtained loans upon the land secured by mortgages, and these as- 
signed and re-assigned, and payment made to the apparent holder, fraud 
or forgery had not vitiated such payment and discharge ; that any one of 
divers transactions or happenings during his ownership had not operated 
to cloud or invalidate his title, would seem to warrant a right to him 
to seek insurance of his title at any time during his ownership that he 
might choose. If any owner by his deed with usual covenants of in- 
demnity convey a property he owns, these would involve him in a risk 
or risks, not alone with respect to his title as of the date of his purchase, 
but with respect to the title, its status and condition, at all times prior to 
the delivery of his deed to his grantee. He would have an insurable 
interest, therefore, up to such time. No risks thereafter arising can 
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affect him. The preservation or loss of the property by reason of such 
risks can not concern him. He would have no insurable interest as to 
them. 

It seems to me,, also, that in those jurisdictions wherein a claimant 
under a recordable instrument is allowed a certain period of time, or 
"days of grace" within which to record his instrument, that a title in- 
surance at the expiration of such period of "grace" from the date of 
record of a claimant's instrument, insuring hii title as clear of prior re- 
cord claimants whose "days of grace" for record priority would elapse 
in such interim, would be unquestionably valid. 

A mortgagee has an insurable interest in the title of the mortgagor 
or owner of the property separate and distinct from that of the mortga- 
gor, which he may insure on his own account. Defects in the mortga- 
gor's title may result in the invalidation or impariment of it, and con- 
sequential loss or diminution of his interest or estate; or liens or in- 
cumbrances upon the mortgagor's title may impair the lien of the mort- 
gage, and thereby cause the mortgagee a loss in the whole or in part of 
his security. That a mortgagee, whether of a first, or second or other 
junior mortgage, has an insurable interest, and a right to contract for in- 
demnity against injury to the value of his security has not been ques- 
tioned. 

(For cases involving mortgagee policies, see Minnesota Title Ins. 
& Tr. Co. V. Drexel, 70 Fed. 194, 17 C. C. A. 56; Place v. St. Paul Title 
Ins. & Tr. Co., 67 Minn. 126, 69 N. W. 706, 64 Amer. St. Rep. 404; 
Quigley v. St. Paul Title Ins. & Tr. Co. 60 Minn. 275, 62 N. W. 287, and 
64 Minn. 149,. 66 N. W. 364; Seymour v. Tradesmen's Tr. & Sav. F. 
Co. 203 Pa. St. 151 ; second mortgages; St. Paul Title Ins. & Tr. Co. v. 
Johnson, 64 Minn. 492, 67 N. W. 543; Title Ins. Guar. & Tr. Co. v. 
Wrenn, 35 Ore. 62, 56 Pac. 271 ; Wheeler v. Real Est. T. Ins. Co., 160 
Pa. St. 408, 28 Atl. 849.) 

A mortgagee has an insurable interest so long as there exists any 
liability on his part with respect to the mortgage, and has such interest, 
therefore, after assignment of the mortgage if he has guaranteed its pay- 
ment. And the assignee of a mortgage has an insurable interest, even if 
only assignee of a fractional interest. (See Banes v. New Jersey Title 
Guar. & Tr. Co. 142 Fed. 957, 74 C. C. A. 127; Union Trust Co. v. Real 
Estate T. Ins. & Tr. Co., 27 Pa. Co. Ct.) 

A mortgagee has an insurable interest only to the extent of the 
mortgage debt, but not in excess of the value of the security. A title in- 
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surance of a mortgagee does not constitute the insurer a surety for the 
mortgage debt, nor a guarantor of its payment. The insurer does not 
undertake to insure the mortgaged property is sufficient security for the 
debt, or that the debt will be paid. If, therefore, a mortgagee accept as 
security for his debt a property of less value than his mortgage loan, and 
there should subsequently occur a total loss of such property by reason 
of a risk covered by his policy of title insurance, his insurable interest 
and the insurer's liability would be measured as to value by the value of 
the property lost and not by the value of the loan secured by 
the mortgage. (Whiteman v. Merion Title & Trust Co., 25 Pa. Sup. Ct. 
320.) 

A mortgagee of ground rents has an insurable interest. (See Whee- 
ler V. Equitable Tr. Co., 206 Pa. St. 428, 55 Atl. 1065.) 

A vendee or purchaser under a contract of purchase or bond for 
title has an insurable interest, though he has not paid the whole of the 
consideration. He has an insurable interest in the title of the owner, 
his vendor, separate from that of the owner, or of a mortgagee or other 
lien claimant. 

{To be continued) 
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TEXAS LAND TITLES 



Tli«ir Bearing on the Oil jmd Qas Develc^^ment of That State. 

By S. P. Sadler, Chief Supervisor, Oil and Gaa Department, State 

of Texas, XT. S. A. 



Texas ts the only State In the American Union that owna all its public lands, so 
that it is the ene State with vast areas of unpatented lands that has escaped entirely 
the effect of the Federal withdrawals and which will not b subject to the Federal 
leasing law. This great heritage comes from the time of the Texas Rpubltc. The 
synopsis which follows of the Texas land laws by the State Supervisor of Oil and Qbb 
is one of great interest and importance to the old Industry. 

In presenting to the public the situation prev«iiling in Texas with re- 
gard to oil and gas production, it will not be im>proper to an understanding 
of the discussion to call attention to the laws affecting real estate generally, 
as well eiB to those particularly applicable to the subject. The great 
difficulty in understanding the peculiarities of the real estate laws of Texas 
is presented by reason of the mental concepts held by the legislative and 
judicial branches of the Republic and of the State in the earlier period of 
judiclaJ development. 

To clearly ^present this idea as tersely as possible it will not be amiss 
to give a quotation from Paschal 's Digest, page 6*80 introducing the title 
"'Land." He says: 

"There is no subject about which the Texas lawyer is so often con- 
sulted as thiat of 'Land Titles.' This Is not remarkable, when the history 
of the subject is considered. * * * The Texan land grants date back 
more than a century." (This was written in 1865). The sovereignty over 
the soil, which has issued them, has rested in the King of Spain, the 
Mexican nation, the States of Coahuila^ and Texas, and of Tamaulipas, the 
Republic of Texas and the State of Texas, while, 'in and out of the United 
States.' The systems have been< grants from the king through viceroys, 
intendencies, departmental governors, sub-delegates, political chiefs, pro- 
vincial deputations colonization systems; bounty, donation, headright, mil- 
itary and other warrants; scrip, certificates, etc., etc.; schemes for roads, 
•railroads, manufacturing, pre-emptions, rivers and whatever public and 
private legislation could devise, as meaois of settling two hundred and 
thirty-five thousand square miles of territory; of improving and developing 
that country and of rewarding merit. Almost every system of parting with 
the soil has been tried, except the Georgia lottery system. So that the 
first questions with the Texas land student are to determine In what man- 
ner have the different governments, which have exercised dominion over 
the soil, legally parted with the final title to it; by what incipient steps; 
to what lawful grantees; upon what essential conditions and where and 
whsKt are the evidences of ownership?" 

It may be further said that since Paschal's time many acts of the 
Legislature have been promulgated affecting land titles. The law of Texas 
in its development, especially with regard to land titles has been affected by 
the civil and common law to a very large extent, and in the interpretation 
of the statutory provisions, the mental attitude of the legislators and of 
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the courts toward one or the other of these two great law systems, ham been 
reflected in enactments and in decisions. 

Haying given more than thirty years to the study of the Jurisprudence 
of this Btote affecting land titles, I do not feel any hesitancy in saying that 
BO other State in the Union, passing through the changes which have 
affected Texas, can boast of better titles than> are to be found in this Com- 
monwealth. The great difficulty is not in the law of the State^ but arises 
by reaeon of a misunderstanding of the laws of the period affecting the 
inception of title and of the exercise of a proper degree of care in the 
analysis of titles and the reference of questions presented to the law extant 
at the period in which the transactions under consideration were had. 

It is a matter of public history that Textae retained her public domain 
when she ceased to be an independent sovereignty and became an integral 
part of the Federal Government. The State still has ownership of a large 
part of her public domain, although much of it is held by certain depart- 
ments of government undegr what is knoWn as the University and Asylnm 
lands. 

Iiv oil and gas development, it is very important to those who make 
their investments, to know that the title of the lessor is good, and to know 
that the means by which the right to develop oil on this land is obtained 
are in oonsoniance with the provisions of the law. It becomes necessary to 
know whether the territory bellng developed belongs to the public domain, 
under the control and direction of the Commissioner of the Oeneral Land 
Office, or whether to private individuals. The method of development, the 
character of control exercised by State authority, is entirely different under 
the two characters of ownership. 

It is also well for those who are Interested in< oil and gas develop- 
ment to be familiar with the statutory provisions particularly affecting 
these two natural products. There has not been a £^at deal of legislation 
on these subjects. In 18d^ an act was passed by the Legislature dealing 
with the subject of oil and gas production^ treating more particularly tlie 
question of abandoning and plugging oil and gas wells. In 1913 an act 
was passed providing for lease permits to be issued by the Commissioner 
of the General Land Office, with regard to strictly public lands. This act 
was further strengthened by subsequent legislation. In the early history 
of Texas strean^s of an average width of thirty feet were declared navigable 
and the title thereto reserved in the State without the power of dispositicm 
except by, legislative authority. The acts just above referred to vested in 
the Commissioner of the General Land Office the power to grant lease 
permits om these public streams for oil and gas development, without pass- 
ing title to the fee. Such lands as tremiain unsold belonging to the Univer- 
sity and other departments, are also subject to l^ease without passing the 
fee. However, under proper conditions, these lands may be purchased 
outright. 

In 1883 an act was passed reserving to the State the minerals in public 
lands and in the University and Asylum lands. In 1913 another act 
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making similar reservations* which has been recently construed not to be 
retroactive so as to affect lands which had been sold prior to sale by the 
proper authority as mineral lands. In which ev^nt, the purchaser would 
not take the mineral rights. 

It is believed that this is sufficient to give a general idea of the 
importance of the land laws of Texas, as it affects oil and gas interests. 



SOUTHERN STORIES 



NO WONDER! 

^'Goldstein is suing his wife lor a divorce." 

"Ton don't say so! On what grounds?" 

"Why, she went into the second-hand clothing business and put an 
advertisement in the paper which read: 

'Mrs. Goldstein has cieist off clothing of every description and invites 
an early inspection.' " 



SLIGHTLY CONFUSED. 

"Let us conclude with a brief prayer/' said the bishop at the end of a 
dreary conference of church workers in Texas. "Brother Scott, you lead," 
tapping that somewhat somnolent gentleman gently on the knee. Scott, roused 
from gentle slumbers, remarks: 

"Lead! It isn't my lead, I just dealt." 



THE WAGE OF SIN. 

"Brethren!" exclaimed the preacher as he came across a portion of his 
flock engaged in pursuing the goddess of chance. "Don' yo' all know it^s 
wrong to shoot craps?" 

"iTas, parson," admitted one parishioner sadly, "an b'lieve me, Ah's payin' 
fo' mah sins." 



EASILY EXPLAINED. 

The man who ran the elevator of the sky-scraper was talking to a 
passenger. 

"The Judge certainly did soak him," he said. "He sentenced him to 
three years and ten days. Now I understand the three years all right; but 
what the ten days were for I'd like to know?" 

'*That was the war-tax," said a quiet citizen who got aboard at the tenth 
floor. 



"State why you believe the prisoner is insane," directed the learned 
Memphis Judge. 

"He alwiays bets heavily on two pair in a poker game." 

"Is a man insane when he bets on two pair?" 

The judge's face grew purple. "Ten dollars," he roared for contempt 
of court!" 
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THE NEEDFUIi MISSINO. 

"How was the annual meeting of the Mississippi Bar Association this 
year?!' queried €ol. Miller on his return from Cuba recently .v 

*'it wasn't a howling success this year, Colonel/' replied one of the 
Supreme Court Judges. 

"Why not?" 

"One member from Natchez brought a quart and all the others had 
corkscrews only." 



A UTTUE AOXED. 

''Change for Elizabeth!" called out the railway conductor. 
"Well/ 1 don't know this girl Elizabeth and I'm satisfied with my wife/' 
said a Mobile lawyer who was among the passengers. 



JUST A BIT JBAIX>US. 

'Tour husband presided last night at the banquet with grace/' wrote an 
admiring friend in New York to a New Orleans wife only to receive the anxious 
query by wire: 

"But who is this girl Grace?" 



A Louisiana soldier of color, recently "over there/* had proposed to, 
and been accepted, by his dusky sweetheart. During the marriage ceremony 
he showed such signs of nervousness that the minister, noticing it» whis- 
pered to him, in a voice which could h<ave been heard half a mile: 

"What's de mattah wif you, Rastus, is yo dun los* yo' ring or sumpin?" 
"N-no sah, Mr. Preacher," answered the ex-hero, "but I sho nuff dun 
los' ma' 'thusiasm." 



"Did you really call this gentleman an old fool last night?" asked the 
judge. 

The prisoner tried hard to collect his thoughts. 

"Well, the more I look at him, the more likely it seems that I did/' 
he replied. 



A negro lad had been brought into a Virginia police court for the 
fifth time charged with stealing chickens. The magistrate determined to 
appeal to the boy's father. 

"See here," said his honor, "this boy of yours has been im this court 
so many times charged with chicken stealing that I'm quite tired of seeing 
him here." 

"I don't blame you, |edge," said the parent, "an' I's tired of seein' him 
here as you is." 

"Then, why don't you teach him how to act? Show him the right way 
and he won't be coming here." 

"I has showed him de right way," said the father, "but he jest don't 
seem to have no talent for learning how, jedge, and he always gets caught/' 
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By Wmiam Freeman of the Ix>s Angeles Callfonila, Bar. 



A study of the table below compiled from the Land Registration 
records of the offices of the various Registrars in the nineteen States whicb 
have Torrens tacts, discloses the fact that the system is being repudiated 
in no uncertain form by property owners. Los Angeles county, California, 
and Cook County, Illinois, may be considered as the "peak" of the move* 
ment throughout the country. Some of the states which have had this law 
on the statute books for half a dozen years or so, show not as many regis- 
trations all told as the number of years the law has been in effect. 

In considering the number of parcels of property compared with -the 
court cases and applioants, it should be remembered that many of the tracts 
are sub-divisions; one applicant filing in perhaps a hundred or more lots. 
If the same diminishing registration is followed for the next four years 
that has prevailed durinig 1918 to the present, in a short period the Torrens 
Ij^w will have ceased to exist. There should, however be no laxity in keep- 
ing track of proposed legislation favoring th*e Torrens system. It should be 
fought from every angle from start to finisrh. 

Torrens proceeding for the period from January, 1918, to January, 
1921, covering nineteen States show the following totals: 

1918-1919 court cases 1476, number of applicants 2 79 6, number of 
parcels of property 9651. 

1919-1920 court oases 2167, number of applicants 4397^ number of 
parcels of property 12,11.3. 

1920-1921 court ca&es 748, number of applicants 1846, number of 
parcels of property 5121. 

January, 1921, to July, 1921^ a period of six full months, the record 
8lH>ws court cases 335, number of applicants 431, number or parcels of 
property 942. 

What are the reasons for the colliapse of this much-touted system of 
land registration? 

The alleged professional services rendered to Terpens applicants by 
Torrens attorneys has been of such a character as to direct sus- 
picion on every Torrens suit and every Torrens certificate of title. 
It may be safely asserted, after an examination of the Torrens cases in the 
various States, that in no other branch of legal work is there such an array 
of errors^ mistakes laad failure to comply with the true intent of a law as 
in the practice under the Torrens system. And yet a Torrens suit is noth- 
ing more or less than a suit to quiet title; For the property owner who 
has a clear title to his land, the Torrens system can offer nothing. For 
the property owner who has a bad title, and knows it, the laws of every 
State afford other and safe meanis of quieting his title, if it should be 
quieted. In no other class of cases is there such a withholding of the true 
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facts from the Court, facts wliich are ireadily accessible and of which the 
Torrens applicants have not only notice, but actual knowledge. 

Through the careless and inexcusably iniefficient work of the Torrens 
operators, resulting partly from a desire to make the Torrens certificate 
as "cheap" as possible^ tbe registered owner finds himself in more trouble 
and litig«ition. After a long and wearfsome delay, often exceeding one 
year, a Torrens certificate is issued to a property owner wlio finds to his 
regriet that it covers twice as much property as he actually owns. The 
Torrens system Iials presented him with all or part of his neighbor's prop- 
erty — and further court proceedings. 

Other neighbors who have believed the dulcet and honeyed words of 
the Torrens solicitor find that the same Torrens attorneys have procured 
for them Torrens certificates which cover the same property. They are 
still trying to figure out* who owns the lai^, because the Torrens law tells 
them that both certificates aire "final and conclusive." 

Still other holders of Torrens certificates, which did not mention the 
valuable rights of way of telephone and power companies, have been sum- 
moned into Court agiain to explain wliy their "final and conclusive" cer- 
tificates of title should not be changed. One of these Torrens owners pro- 
tested against such action. His case is now pendlmg before the Supreme 
Court of the State-of-T©alifomia. 

Owners of land adjoining that being registered under the Torrens 
system ihave not escaped the dangerous workings of that system. Without 
having received any notice whatsoever of the Torrens proceedings, these 
owners later discovered that their titles which liad always been clear and 
marketable, were either clouded by the Torrens proceeding, or that the 
title to & part or all of their property had been given without their knowl- 
edge or consent to the Torrens applicant. In the face of such facts^ the 
Torrens owner cannot hope to avoid expensive litigation. 

The Torrens system destroys the free and voluntary handling of one's 
proiperty. Holders of Torrens certificates, supposed to be final and con- 
clusive, have been summoned into Court in order that the description of 
their property might be changed to comply with the latest models. Sup- 
plemental Torrens decrees have been issued, apparently without notice to 
the interested parties, changing the original decree by taking land away 
from one Torxens- owner and giving it to another who did not claim end 
who had no right of any kind in the land so given to him. Without the 
knowledge of the Torrens owners, in<cumbrances have been placed on their 
property which were never created or imposed by them, or any previous 
owner of the land. Instead of quieting titles, the Torrens system does more 
than any other known> agency to disturb and rile up titles that need no 
quieting. 

Toiirens owners have found it increasingly difficult to procure loans 
from sound financial institutions, as the true facts concerning the Torrens 
system become known. In view of eucb facts banks and otlier investora 
are thoroughly justified in refusing to make any loan om the strength of a 
Torrens certificate alone, unaccompanied by other and more reliable evi- 
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dence of title. For the banker or investor who haa studied the situation, 
the possibility of recourse to the alleged Assurance Fund has proved a 
delusion. Torrens certificates cannot be accepted as conclusive evidence of 
title in making a loan because neither the certificate held by the Torrens 
owner nor the Torrens proceeding upon which it Is based can be relied upon 
to show the true facts in regard to the title. It is only upon an ezamisiation 
of the record title prior to the registration proceedings, as well as the 
Torrens suit itself, that the real condition of the title is discovered. 
Investors do not loan any money where there is a possibility that they will 
be called into Court in order to protect their investment. 

Such conditions as these are responsible for the collapse of the Torrens 
system. The true facts concerning the Torrens system and its operation 
eare being discovered. Property owners are sifting the wheat from the 
chaff. The efforts of the paid Torrens solicitors are failing. The number 
of Torrens aittorneys is dwindling because they are searching for more 
lucrative employnient. They have killed the goose that laid the golden egg. 



TORRENS SYSTEM LOWEORS LAND VALUES. 

The Torrens system creates a serious situation whenever applied to 
exclusive districts in highly restricted residential sections. There is 
always the objectionable feature threatened that business properties, 
garage, fruit or vegetable stands, gasoline stations or negro owners may 
occupy the premises next door. You may provide under the American 
recording system that certain things shall be prohibited and you may 
specifically enumerate these but whenever the property is registered 
under the Torrens Act the certificate will show free and clear of all 
encumbrances, conditions and restrictions. 

No residence district is any longer secure because of the Torrens 
law. By means of its vicious provisions, valid restrictions against ob- 
jectionable occupants and offensive businesses are evaded without knowl- 
edge of the Court or the property owners vitually interested. By means 
of the Torrens certificate which he nowl holds, the owner may introduce 
to the residents of thef exclusive district a populous Japanese family or 
a still more populous colored family. The property may be used for 
business purposes. The value of other property in the section could 
be sent catapulting downward by an injudicious use of this lot. In this 
mahner the Torrens system would be daily sowing the seeds of future 
and expensive litigation. 

These facts should cause property owners and investors to view 
with genuine alarm the extremely vicious workings of the Torrens sys- 
tem. Expensive litigation will be arising continually in an effort to 
straighten out the tangles and difficulties into which titles, once clear 
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and marketable, will be drawn by the Torrens fallacy. The operators 
of the Torrens system are the only ones to derive profit from its 
existence. 



TORRENS FAILURE IN CANADA. 

The Toronto (Ontario) Globe in its issue of June 7, 1921 carries a 
very interesting account of how the Torrens system does not work in the 
Canadian Northwest. H. B. McKinnon, a briUiant law writer from Edmon- 
ton, Alberta, says: 

"In attempting to set forth the feelings of "the North" regarding the 
latest regulations governing oil operations and title certificates of owner- 
ship in the Miackenzie basin, I am reminded of the experience, some years 
ago, of an Alberta acquaintance who had for sale a rather valuable coal 
deposit in the mountains. Unable himself to secure working capital this man 
finally enlisted the interest of a group of British financiers. Correspond- 
ence led to definite proposals and a London solicitor arrived to complete the 
transaction with my friend in Alberta. After visiting the site and satis- 
fying himself as to the value of the property, tlie Londoner asked to Bee 
the title. 

"Title?" said the Edmontonian. "I own these blessed mountains. I've 
got a certificate of title which says I do." 

"No tlUe," exploded the solicitor. "Then the deal is off." 

"But, man!" ejaculated the Canadian, "do you realize thiat this is a 
certificate of ownership signed by the representatives of the Government 
of Canada? Govemments don't go back on their word like that." 

The title London attorney already was planning his return trip to 
Great Britain. He smiled knowingly. 

"Oh, yes, they do," he confided. Governments do anything. The word 
of a department of government is no title! Say, we wouldn't touch the 
proposition with a pair of tongs. I shall so advise my clients." 



A CJOMMON TORRENS FRAUD. 

Real estate dealers in Chicago who have an idea that the Torrens system 
can be made to clean dirty titles have joined hands in an effort to discredit 
Joseph F. Haas, county recorder of deeds and ex-officio registrar. Under cover 
cf a sensational investigation to attempt to discover some way of correcting the 
evils of the Torrens legislation now on the statute books of Illinois as affecting 
Cook county, a bitter and desperate attack is being made on Mr. Haas. 

The basis for this miserable fiasco is found in the following facts which 
are submitted without comment: 

Joseph F. Haas, county recorder, has won a victory over Robert E. L. 
Brooks, long his political and official foe. In their bitter quarrel charges have 
been hurled at each side that the other was a foe of the Torrens system of 
land registration. 

In the Circuit Court Judge George Fred Rush recently decided Mrs. Edith 
L. Larson was insane when on October 31, 1916, she signed a quitrclaim deed 
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and that Brooks, former president of the Torrens Land Title Registration 
League of Chicago, knew of Mrs. Larson's mental condition. 

On October 31» 1916, a quiitclaim deed signed by Ingwald <Wb Larson and his 
wife, Edith L. Larson, turning over certain property to John A. Harris, was 
filed with the County Recorder, then Joseph F. Connery, Mr. Haas' predecessor. 
That same day, and bearing the next subsequent record number, a quitclaim 
deed was filed by John A. Harris and wife, turning the property over to Ing- 
wald Larson and Robert E. L. Brooks, as Joint tenants. 

The Coun.ty Recorder, not knowing of Mrs. Larson's insanity and having 
no reason to suspect it, issued a certificate of title based on the two deeds and 
giving full possession to Larson and Brooks. Harris was in the employ of 
Brooks at the time. 

Three days before the presentation of the first deed and on October 28, 
1916, Mrs. Larson was taken from her home by the police. She was thought to 
have been insane. On October 30 of that year — the day before the deeds were 
filed — a petition asking that she be declared insane was filed in the County 
Court, which decided that Mrs. Larson had been insane for three months prior 
to the filing of the petition. 

The matter then rested until September 17, 1917, when an attempt was 
made by Brooks and Larson o transfer the same property. Mr. Haas had in 
the meantime been Installed in the office of Recorder and he refused to honor 
the deed, asserting that it had a cloud and was without equity because of the 
state of Mrs. Larson's mind when she signed the original deed. Then Brooks 
and Larson brought suit against Haas to compel him to honor the deed. 

Judge Rush in his decision held in favor of Haas, ordered that the certifi- 
cate be set aside, and that the estat eof Mrs. Larson -be reimbursed for what- 
ever losses it has sufitered. 

The court further finds that aaid John A. Harris Ingwald M. Larson, and 
Robert B. L. Brooks knew at the date and at the time said deeds filed as Documents 
numbered 66196 and 66197 in the office of the Registrar of Titles of Cook Connty, 
Illinois, were signed, and on the date of the acknowledgment of said deeds and on the 
date of the filing of the same with the Registrar of Titles of Cook County, Illinois, the 
mental condition of said Edith L. Larson and that said Bdith L. Larson was insane 
on aU of said dates ; that the said Ingwald M. Larson, John A. Harris and Robert B. L. 
Brooks filed said deeds with the Registrar of Titles, or caused them to be filed, for 
the sole purpose of evading the proTisions of the Statutes of the State of IlUnois pro- 
viding for the method of disposition of estates of insane persons; that said deeds were 
executed, and filed, under the advice of said Robert E. L. Brooks, and were prepared 
in bis office, and are marked as filed by him; that said John A. Harris is an employe 
of said Robert B. L. Brooks and has and had no beneficial interest in said above 
described premises, but was used solely for the purpose of carrying out the wishes 
of the said Robert B. L. Brooks and the said Ingwald M. Larson; tnat the procuring 
of said deed from Bdith L. Larson filed as Document No. 66196 witb the Registrar of 
Titles of Cook County, Illinois, and the failure of said John A. Harris, Ingwald M. 
Larson and Robert B. L. Brooks to inform the Registrar of Titles at the time of filing 
said deeds filed as Documents numbered 66196 and 66197 that Bdith L. Larson was 
insane was a fraud upon tiie said Bdith L. Larson and upon the BeffiflCrar of Titles 
•f Cook Conn^, Illinoi», and the CountT of Cook. 



Memphis, Tenn., June 4, 1921. 
My dear Mr. George: — 

I wish every voter in the United Stotes could read your comment on 
"Industrial Events." Tou have said the right thing, at the right time, and in 
the right way. 

Fraternally, 

MARSHALL D. EWELL. 
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TITLE AND ABSTRACT 

DEPARTMENT 

Frank C. Hackman, Editor in Charge 

V 

The Associate Editor of The Lawyer and Banker extends to his 
numerous friends and acquaintances and to the readers generally of 
The Lawyer and Banker his greetings. For the individual abstracter 
and titleman throughout the country, whether he be the individual in 
some small county who performs all the functions of his business by 
himself, or the gentleman at the head of a large concern in some great 
city, or one of the divers individuals who count themselves but em- 
ployees of some title concern, large or small, the Associate Editor feels 
a keen personal interest, a real good-will, and an understanding sym- 
pathy. It was, I believe, that celebrated Frenchwoman, Madame de 
Sevigne, who said that like experiences create keen sympathies. One 
must have undergone experiences like unto those of the other fellow, 
have had hopes and disappointments, aspirations and defeats, pleasures 
and sorrows, have experienced vicissitudes and labors akin to that of 
the other man, ere one can understand his needs, his moods, his motives, 
his attitude. The sympathy and friendly regard of the Associate Editor 
for the titleman springs from having experienced for years the vicissi- 
tudes and labors of a titleman's lot. The Associate Editor, educated in 
the law to begin with, has trod the way of a titleman step by step. He 
began at the bottom of the trail, or at the very beginning, as you pkase. 
He started as a poster or index maker, with the grind of indexing the 
daily ''take-off", has drafted maps, made "chains" of title, compiled 
abstracts, waited upon patrons. He bias examined and rendered opinions 
on titles, — thousands of them,— executed policies of insurance, spent 
evenings in study of legal' and other problems, worked assiduously in 
out-of-office hours on behalf of the interests of the organization of title- 
men, aided in initiating organizations in other states, and spent yet other 
out-of-office hours in preparation and writing of articles on title sub- 
jects. The Associate Editor cannot, by reason of his own experience, 
fail to feel an interest in titlemen everywhere. 

It is the aim of the Associate Editor that The Lawyer and 
Banker have an unexcelled title department with matters therein of 
interest from a technical and business standpoint, so that it will not only 
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be of value to some concern, but to its employes as well, and secure 
their individual patronage. 

The Associate Editor is a believer in organization. Title men lack 
in the numbers other classes of workers possess. To advance their 
interests they must present a solid front. The interests of these in one 
community are in a large qieasure similar to those of all everywhere. 
Let the titlemen of one community be negligent or ineff fficient and the 
consequences have their effect elsewhere. A law is initiated in one state 
affecting the business, observed in another and there adopted also. 

The profession of an abstracter and of a title examiner requires 
many qualifications and highly specialized skill and knowledge. The 
intelligent youth of the land, the college graduate, looking around for a 
career should be able to see in the sphere of title activity prospects for 
an honorable career, wherein scholarship and service will bring their 
own reward. It should attract that class. It should not be the sport 
of those who think our title system a mechanical one created by statute, 
and which may be changed by statute. The copying of an instrument 
into a book is mechanical. The indexing of an instrument is to a de- 
gree only mechanical, for in lots of cases that act, simple in itself, must 
be directed by an informed discretion. But these acts are not the sum 
of a titleman's activity. Human rights, the rights of man and woman, 
of the helpless incompetent and dependent child, as they are defined by 
law and equity, are the sacred incorporeal, intangible things with which 
be has to do. The duties of a title examiner are wholly concerned with 
determination of human rights and obligations. What pleadings and 
evidence are to a trial lawyer, that an abstract is to a title examiner. 
What the instrtunents of his profession are to a surgeon, that the 
'•plant" of an abstracter is to the latter. They are means to an end. 
Our policy is founded upon and will be directed by this conception, and 
will be a constructive one. And suggestions and criticisms will be wel- 
comed with equal interest and good nature. 

F. C. HACKMAN. 
Seattle, Wash., July 10, 1921. 



AN ANALYSIS OF MICHIGAN'S TITLE MIXUP 

A statute enacted in Michigan in 1841, authorized county com- 
missioners (now called supervisors) when they shall deem it neces- 
sary "to cause the registers of their respective counties to prepare a 
general index to all books in their offices, used for the purpose of re- 
cording deeds, mortgages and other instruments, in order that the re- 
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cords containing the title to lands may the more easily be preserved, and 
a search of said records, to ascertain such title, facilitated". (Sec. 
10890, Howell's Mich. Stat. 2d ed.) 

At a comparatively recent date the board of supervisors of the 
county of Wayne (wherein is situate Detroit) proceeded to exercise the 
power conferred by the statute, and for that purpose passed an ordi- 
nance, section 7 of which reads: 

"It shall be the duty of said super&ntendent to keep in his office books to 
be known as the 'tract index', and to enter in such books an epitome of every 
deed, mortgage, agreement, release, discharge, attachment, lien, sale, lis 
pendens or other instrument or transaction of record in any manner affecting 
title to land^ within the county of Wayne, and which have heretofore been 
entered of record in any of the record offices of the city of Detroit or the 
county of Wayne, or which appear of record in any of the courts in said 
county. And it shall also be the duty of such superintendent to enter in such 
tract index an epitome of the daily transactions in the various record offices 
hereinbefore mentioned, it being the intent and purpose of this ordinance to 
have such tract index contain a full and complete history of the title to evefy 
piece, parcel, tract or subdivision of land lying and being within the county of 
Wayne, and to continue and perpetuate said history." 

Section 8 of the ordinance authorized and empowered the super- 
intendent and made it his duty to furnish any person, on request, an 
abstract of title to any piece, parcel, tract or subdivision of land in the 
county. And it further provided : 

"There shall be attached to such abstract so furnished a certificate to the 
effect that there has been entered therein every conveyance, incumbrance, 
or other instrument recorded or filed in the office of the register of deeds for 
the county of Wayne, and state of Michigan, affecting the title to the property 
covered by such abstract from the date of the commencement thereof to the 
date of the certificate thereof. The certificate may be enlarged to cover such 
other matter mentioned in the preceding section as the superintendent may in 
his discretion determine, subject to the approval of the board of county 
auditors." 

The ordinance provided for the appointment of a "superintendent", 
for clerical assistance, etc. 

Under the provisions of this ordinance a tract index was prepared 
giving the following information as to each conveyance under a caption 
in which a particular parcel of land is described: N^ame of grantor, 
name of grantee, kind of instrument, consideration, date of instrument, 
date of its record, liber and page on which recorded, whether or not 
there is a building restriction, with an additional column for remarks. 

A suit was instituted to test the right of the county to establish and 
maintain such a tract index and to furnish abstracts of title, which was re- 
cently decided by the Supreme Court of that state. (Thomas v. Board of Su- 
pervisors of Wayne County, 182 N.W. 417; April 6, 1921). In respect to the 
meaning of the act of 1841, the material part of which is quoted above, the 
court said: 

"It is our duty to ascertain the meaning of and to give full force and effect 
to the statute. We must not overlook the purpose of its enactment. The in- 
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tention of the Legislature, clearly expreaaed in the act, was to permit such an 
index to be prepared and maintained ' in order that the records containing 
the title of lands may the more easily be preserved, and a search of said records 
to ascertain such title facilitated.' The tract index is designed to accomplish 
this purpose, and a reading of the record clearly demonstrates the utility of 
the work in this respect It is a 'general index' to all books in the ofTice used 
for the purpose of recording instruments relating to the title to real estate. 
* ♦ * ♦ We can conceive of but two ways in which an index to the title 
to lands may be prepared. One of these is the alphabetical index * * * * 
the other an index in which the instruments shall be aioted under a caption 
for each particular tract of land." 

The court held the act referred to authorized the preparation and 
maintenance of the index, but did not authorize the creation of the office 
of superintendent, as the act specified the register of deeds should make 
and keep such index. 

It will be observed that under the act of 1841 the supervisors 
could "cause the registerers of their respective counties to prepare a 
general index to all books in their offices, used for the purpose of re- 
cording deeds, mortgages and other instruments." It is not manifest 
that this statute authorized the inclusion in such indexes of "an epitome" 
of matters affecting titles to land of record in other offices, such as arc 
specified in the ordinance, namely, "the record offices of the city of 
Detroit * * * or which appear of record in any of the courts of 
said county". This matter was not touched upon in the suit. 

The declared intention of the ordinance is that "such tract index 
contain a full and complete history of the title" to every parcel of land 
in the country. An "index" is a mere reference to or that which points 
out where the matters indexed may be found. The "complete history of 
a title" necessarily includes judicial proceedings, municipal ordinances, 
etc., affecting it. What is "an epitome" thereof for such an index? 
Are the various jurisdicational elements of a judicial proceeding to 
be examined, "an epitome" thereof made and indexed? What parties 
thereto are to be indexed as grantors and what parties grantees, and 
what essentials summarized as "remarks" ? 

Our examination of the ordinance as set forth in the report of the 
decision does not disclose any provision for a special liability or a bond 
to secure faithful performance of the duties imposed. By its terms 
the ordinance permits, aye, requires the exercise of great judgment and 
discretion to fit varying conditions to a form adopted rather than 
specified in the statute and ordinance. In this respect we recall that 
a mistake of judgment on the part of a register as to what his duty re- 
quires him to do imposes no liability on him or his sureties. "Some dis- 
cretion is necessarily vested in the register as to how he shall keep his 
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index under the law; and if, in a bona fide attempt to comply with the 
law, he makes a mistake which is simply one of judgment on his part, 
and not a willful neglect of duty, he and his sureties should not be held 
liable." (Maxwell v. Stuart, 42, S. W. 34). 

It must be borne in mind — a fact not apt to be by the general public 
—that under the law of Michigan an instrument, such as a deed, or 
mortgage, is constructive notice from the time it is filed and entered in 
the entry book, and if not recorded or an error is made in the record- 
ing, the entry book remains to charge one with notice. (Sinclair v. Slaw- 
son, 44 Mich. 126, 6 N. W. 207). And so a lis pendens is notice when 
filed notwithstanding any loss or destruction of it, or failure to record 
it for accidental or other reasons. We do not believe the "tract index" 
established will be held to alter this fundamental principle of construc- 
tive notice; that any error or omission therein will relieve from the 
consequences of constructive notice imparted by the primary require- 
ments of the recording system. 

The "history" or abstract of a title includes necessarily many 
matters that do not describe land, but which under the theory of record- 
ing acts constitute notice or are essential, and are not therefore indexable 
in a tract index. It is such matters as these that the professional ab- 
stractor notes in what he calls a "general index" — an alphabetical name 
index. 

This decision establishes a precedent in deciding the term "general 
index" includes what is denominated either a tract, sectional, geographi- 
cal, abstract or numerical index. In some states where deeds, mort- 
gages and other instruments are recorded in separate books for their 
respective classes, provision is made for an index to each book, or to 
each class of instruments to names of parties. And in at least one 
jurisdiction the term "general index" is applied to an index provided for 
in addition to such book or class index, wherein all recorded instru- 
ments are required to be indejxed to names of parties. In those states 
where tract indexes are required to be kept, they are designated by 
statute as either a 'numerical index" or (in one state) "abstract re- 
cord", and form and content are specifically prescribed. 

If abstracts are to be made by each successive individual holding 
the office charged with the duty of making and certifying to them, will 
they not be presumed to make them in reliance upon this index system 
created for that purpose? Certainly the ordinance does not authorize 
the official charged with that duty to make searches of records by use 
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of the other record indexes to recorded instruments required by law 
to be kept. This "general index" must be the means used. 

Then will a particular individual holding that office makmg and 
furnishing an abstract in reliance upon this "general index" be held 
liable in damages for an error in such abst;;-act, arising from the omission 
therefrom of a duly recorded instrument by reason of the failure of 
some predecessor in office to have indexed it in this "general index" 
during such predecessor's administration when it was recorded? In 
other words will each successive register be liable for damages arising 
from the acts of omission or commission of his predecessors? \Ve think 
not. The official discharges duties prescribed by law, and in the instant 
case in rdlance upon a system provided by law, and we do not read 
that the ordinance directs him to search the primary records in order 
to gather data for making a required abstract. He is authorized to 
make abstracts by reason of the facility afforded by this tract index 
system, which is not a primary record so far as constructive notice is 
concerned; for an instrument otherwise duly recorded will impart no- 
tice notwithstanding failure to enter "an epitome" thereof in this tract 
index. 

It is different with a private abstract company. The latter is 
liable in damages for failure to find and show any instrument filed and 
recorded so as to constitute constructive notice. 



ABSTRACTERS NOT SUBJECT TO PUBLIC CONTROL 

There can be no doubt that an abstracter or title company is as 
essential to the transaction of business as a gas, electric or railroad 
company. But this is no justification for a belief that the former can 
have a monopoly of a character similar to the latter, and be therefore 
properly subject to state regulation. The services of an abstracter 
are rather comparable to those of a lawyer, subject to regulation as to 
qualifications if at all. 

If an abstract is to be considered a commodity, then there is ex- 
cellent reason and authority for the view that the business of making 
abstracts cannot be made a monopoly. Considering the question whether 
or not a combine under a single control of all the abstract companies in 
a specific county constituted a monopoly a court has said : 

"In Cook on Combinations (2d ed.) Sec. 116, it is said: 'A monopoly exists 
where all, or so nearly all of an article of trade or commerce within a com- 
munity or district, is brought within the hands of one man, or set of men, as 
to . practically bring the handling or production of the commodity or thing 
within such single control, to the exclusion of competition or free traffic 
therein.' "Assuming that the business of furnishing abstracts of title may 
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become the subject of a monoply, it is obvious that it can never be a monopoly 
within the meaning of the language of the text-writer Just quoted. The 
connbination so referred to is a combination whereby the whole of a markets 
able product is placed under single control. It is obviously impossible to 
place the production of abstracts of title under a single control. The records 
of title are open to the inspection of all» and all are free to enter into the 
business of furnishing abstracts. The business is not susceptible of monopoly 
in the sense in which the business of dealing in a commercial product may be 
monopolized." (Lumberman's Tr. Go. v. Title Ins, 4b Inv. Co., 248 Fed. 212). 

The business of an abstracter is to furnish information which he 
secures from public records accessible to all of the public on equal 
terms. He cannot monopolize either the means by which the informa- 
tion may be obtained nor the information itself, any more than a phy- 
sician in his sphere can exhaust means and information of treatment 
by giving a prescription. And in no business is there more competition 
than in the abstract business. Ingenuity, efficiency, skill and responsi- 
bility are essential to success therein. 



EASTERN TITLE MEN ACTIVE. 

Fifteen officials of title companies in New York City and in cities 
in New Jersey, were present at a meting at the Bankers' Qub, New York 
City, on June 9, at which the formation of state organizations and mem- 
bership in the American Association of Title Men were presented and 
discussed. Aside from the good will this meeting developed, three 
practical purposes were achieved : ( i ) Every one at the meeting 
not already a member of The American Association of Title Men voted 
to become a member. (2) The gentlemen present from New Jersey 
decided to hold a meeting of themselves to initiate the organization of 
a New Jersey state association of title men. (3) The existing organi- 
zation in New York City resolved to expand and to create a state or- 
ganization. Prompt action was taken by the later, for on the following 
Monday, at a meeting of the New York Board of Title Underwriters, 
which embraces the five title insurance companies in New York City, 
preliminary steps were taken to that end. They are sending letters 
throughout the state for the purpose of obtaining the necessary infor- 
mation for compiling a complete list of title companies, abstracters and 
examining counsel in the various counties. When this information has 
been secured suitable invitations to attend a meeting for effecting a state 
association will be sent each one on the list. The Lawyer and Banker 
anticipates reporting in due course that state organizations of title men 
have been perfected in each of these states, — New York and New 
Jersey, and the members thereof have become members of the American 
Association of Title Men. It will be a matter of great satisfaction to 
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title men throughout the country that the title men in these two states 
have become interested in organizations, both state and national, and 
will give to the latter their support. A very large percentage of the 
wealth in point of value in land of the United States is within the boun- 
daries of these two states. How the problems there arising are met 
and solved is of interest to all, and their assistance in solving the 
problems presented elsewhere will be invaluable. By co-operation the 
titlemen of the whole country cannot fail to make the American Asso- 
ciation of Title Men a powerful and effective instrument for the ad- 
vancement of the interests of all individuals and companies in the title 
business. Owing to the fact that the latter is to such a large degree 
local in character and operation, it is only by national organization and 
united effort it can command national recognition and influence. The 
Lawyer and Banker congratulates the gentlemen in New York City 
and in New Jersey on the vigorous action they are taking. 

The title officials present at the meeting were : Harry A. Kahler, 
president, Cyril H. Burdett, vice-president, and H. W. Foster, of New 
York Title and Mortgage Co. ; Qarence H. Kelsey, president, and 
Horace Anderson, general manager. Title Guarantee and Trust Co.; 
Louis V. Bright, president, and Henry R. Chittick, examination depart- 
ment. Lawyers' Title and Trust Co. ; Charles E. Covert, president, and 
George W. Cummings, Jr., United States Title Guaranty Co. ; Henry J. 
Davenport, president, and D. S. Coe, vice-president, Home Title In- 
surance Co. ; Howard R. Cruse, president. New Jersey Title Guarantee 
Trust Co.; A. C. Streetwolf, president, Middlesex Title Guarantee & 
Trust Co. ; J. F. Hunt, of New Jersey Title Insurance Co. ; Uzal H. Mc- 
Carter, president. Fidelity Union Trust Co., of Newark, N. J. 



The query, What should be put in an abstract? is susceptible to 
two answers. One answer would be dictated by due consideration of 
the purpose of an abstract. The other answer by consideration only of 
the local or customary contents of an abstract. Since the purpose of 
an abstract is to afford one a brief or epitome of the essential parts of 
all the means which constitute title, and of all matters that incumber 
or aflfect it, all such should be therein presented. And an abstract so 
made is standard or ideal as to contents. However, not all abstracts 
are so made. In some localities they contain epitomes of muniments and 
matters that are required to be recorded in one certain office only, 
such as the office of the register or recorder of deeds. Judicial pro- 
ceedings, municipal ordinances, levies, assessments and divers other 
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records are not shown. Where this is true it has become the custom, of 
course, to regard an abstract so made as all that is to be expected or 
required, and searches must be made by the interested party, his agent 
or attorney, as a matter of course, to supplement the abstract. By rea- 
son of this local custom these abstracts are accepted as merchantable. 
Whereas, in another locality where another standard prevails, they 
would be rejected as insufficient and therefore unmerchantable. 

In the absence o* a special contract an order for an abstract is 
complied with when one is tendered in the customary manner, though 
not full and complete as the highest and best standard would require. 



NATIONAL ABSTRACT CHARGES. 

The National Association of Abstracters in process of formation has ap- 
proved the following schedule of prices for abstract work, effective June 1, 1921: 

CONTINUATIONS. 
Complete Certificates (one name) 17.00 

Each additional name 1.00 

Abstract Certificate (without Judgment and Tax) 3.50 

Separate Judgment Certificate (one name) 3.00 

Bach additional name , 1.00 

Separate Tax Certificate (one tract) 3.00 

Deeds and Instruments (not exceeding 2 pages) 1.00 

Bach additional page 1.00 

Release on Margin by affidavits -^ — 2.00 

Court Proceedings — ^Minimum for Suit or Bstate 6.00 

Bach entry on page 1.00 

U. S. Bankruptcy Certificate (one name). 1.00 

Bach additional name .25 

EXTENSIONS. 

Redating or Extending Abstract Certificate 11.50 

Redating Judgment and Tax Certificate or either 1.00 

New Deeds and Instruments added at same rate as above. 



Stockholding interests of the Union Trust Company of Detroit have 
organized the Union Title and Guaranty Company, which is authorized 
under the insurance laws of Michigan to conduct the business of issuins 
Abstracts and guaranteeing titles. The new corporation has acquired the 
books, records and equipment of the abstract department of the Union Trust 
Company as a baais for its operatiohs. In addition to extending and issuing 
of abstracts the Union Title and Guaranty Company will make a special 
feature of Title Guaranty Policies which affords absolute protection against 
loss as compared with the abstract and appeals to banks and other finan- 
cial institutions which loan money on real estate. 
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This policy of title insurance is backed by all the resources of the 
company, which is capitalized at $500,000, and further specifications secured 
by the deposit of $100,000 in approved securities with the State Treasurev. 
Offices of the new company are loc«A<ed on the second floor of the Union 
Trust Building. 



Subsequent to this issue of The lawyer and Banker and prior to the 
next, the A^nerican Association of Title Men will hold its annual convention. 
It will be held September 15, 16 and 17, at Des Moines, Iowa. Every titleman 
who can possibly do so, ought to attend. It will be a notable convention 
both in point of attendance, for there is assurance of ^n unprecented 
number attending, and in point of the importance of matters that will come up 
for consideration. The (Lawyer and Banker hopes that. there wiH be present 
large delegations from the newly organized states of Colorado, Arizona, New 
Mexico, Utah and Nevada; and that if their associations be not completed in 
time New York and New Jersey will nevertheless be represented. Such an 
influential state as Pennsylvania, the parent state of title insurance, ought to 
send a strong delegation. The Lawyer and Banker hopes to see those sturdy 
Bi]^porters of the national association in its earlier and leaner years, and 
who have not attended at all or only irregularly in these later times, 
there. It will do them good and rekindle their enthusiasm to meet and 
know those who in the interim have put their shoulders to the wheel and 
helped keep the association progressing. 

And it has gone forward. The past ten months have been particularly 
progressive. It is as yet too early for ascertainment of aU the achievements 
of the administration of the present very energetic, able and genial president, 
Mr. Worrall Wilson. Later, when fully revealed. The Lawyer and Banker will 
present a detailed review of what he and his associates have accomplished. 



June 11, the Wlashington Title Insurance Ck>m!pany of Seattle, Washington, 
c^ebrated the tenth anniversary of its organization. In the preceding May, 
Mr. Worrall Wilson, president of the company, had sent a circular letter to 
all employees suggesting the celebratiooi of this anniversary, that the em- 
ployees of the company and its branches select representatives to form a 
committee to arrange therefor, the company to pay all expenses. 

At noon, the 11th, offices were closed, and all officers and employes of the 
company Joined at luncheon. After luncheon, eleven, automobiles conveyed 
the party to Snoqualmie Falls, where various sporting events were participated 
in by members of the pcurty, and viewed by others. In the evening dinner 
was served at Snoqualmie Lodge, and after dinner dancing occupied the time 
antU a late hour. 



An almost universal custom exists for the one selling or mortgaging 
to order the abstract to be used in the transaction. This custom should be 
changed. It would ben^t the purchaser or mortgagee to order the abstract. 
It would benefit the abstracter. The purchasers or mortgagees wish to know 
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the title is all that they desire, and are in consequence interested in i;ettins 
the most complete evidence with respect to the title. Cheapness is not their 
primary consideration. Sellers or mortgagors usually have not the same in- 
terest. To them cheapness is a consideration. Bspecially cme whose title is 
not good and who wants to sell cannot he expected to have the same interest 
in quality of title and abstract a buyer has. Where it is customary for the 
purchaser or mort^pagee to order i^o abstract better prices are obtainable, 
especially as the abstracter has direct responsibility to support his faif claim 
for remuneration. 



Mr. B. C. Oggel, a gentleman well known to members of the national as- 
sociation, and whose scholarship and fine personality c<»nmand for him a 
host of friends, delivered the principal address at the Fourth of July celebra* 
tion at Orange City, Iowa. Mr. Oggel is a native of that state, and in his 
early manhood was clerk of the circuit court holding sessions in his com- 
munity. The Iowa abstracters plan a warm welcome to their one time fellow 
citizen. The Lawyer and Banker esteems Mr. Oggel as one of the ablest title 
men in the country. 



At the close of business April 30th the Beal Bstate Title Insurance 
and Trust Company of Philadelphia reported aggregate assets of $10,725,- 
074, with cash on hand and in bank of $1,198,423; ezcbanges $145,975; 
call loans with collateral, $3,602^000; mortgage and ground rents, $1,550,- 
681; bonds, $2,637,883. Deposits total $5,510,19*8 with capital of $1,500,- 
000; surplus, $2,750^000, and undivided profits, $587,755. Trust funds 
kept separate and apart from assets amount to $19,719,000. Incorporated 
in 1876 and known as the oldest title insurance company in the world, this 
company has issued over 273,000 policies of title^ insurance. 



"Dr." J. R. Morgan of Johnson Abstract Company, Kokomo, Indiana, was 
recently featured by both pen sketch and illustration in the Sunday Dispatch 
of that city as one of the truly big business men of that section. The Editor 
of The Lawyer and Banker has long known "Dr." Morgan as one of the leading 
abstracters in the United States, and one of the truly big men in the American 
Association of Title Men. Capable, energetic, reliable, and independent, he is 
the acknowledged peer of any title man in America. 



The Supreme Court of Michigan decided the case of Burton vs. 
Auditors of Wayne County, the holding being that a municipality may 
own and operate abstract plants. On top of the decision comes an act 
of the 19^1 legislature providing that the county of Wayne may make ab- 
stracts of title and sell the same in competition with private plants. 



The abstracter in the smaller communities cannot as conyeniently att^id 
state or national conventions, as those who live in larger centers. The I^twyer 
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and Banker realizes this and wishes to 'bring to them news of ev^its in the 
world of title affairs, and timely and profitable articles on title topics. The 
Lawyer and Banker offers its services and columns for the assistance of the 
abstracter in the small communities in solving their problems. Service is our 
aim, your right and our privilege. The Lawyer and Banker is your magazine. 



Any one who assumes that intricate problems in the making of abstracts 
arise only or chi^y in great centers of population is very much mistaken. 
Some counties having a relatively small population present complexities to an 
abstracter. Mr. R. R. Ferris of Basin, Wyoming, secretary of ^Western Title 
and Loan Oon^iany, has exceedingly complicated problems arising from 
original and re-surveys to solve. This gemtleman is a splendid example of an 
energetic and efficient abstracter. He is a member of the Town Council, and 
president of the Chamber of Commerce of his town. 



The Michigan legislature 192 1 have enacted a law 
"That the registrar of deeds may photograph deeds and record the photo- 
graphs." 



ANyOV2fCEMEyT. 
It is a pleasure to antiounoe that Frank C, Hackman, one of the ablest 
law writers in this oountnff has consented to join the editorial staff of ThfH^ 
Lawyer and Banker, Mr. Hackman is aw experienced titleman, thorouffK 
energetio and a recognized authority on abstracting as well as title insurance. 
He will have from now on, the burden of conducting that department of this' 
m>agasBine which h€LS to do with title work. 

Mr. Hackman is no stranger to our readers who have long appreciated, enh 
joyed and profited by the work of his pen. All copy having to do with «tla 
matters wUl henceforth go through Mr. Hackman' s hands and the responsibility 
fwr the department, which means so much to the American Association of Title 
Men, wUl be undivided by our Associate Editor. 

CHARhEB E. QEORQE, Editor. 
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BANKING AND TITLE DECISIONS 



ABSTRACTS OF TITLE — (Cal. App.) Where the certificate of ac- 
knowledgment was dated two years before the date of the conveyance 
obviously by a mistake in inserting the day of the month for the number 
of the year in the blank, and the aeed referred to in the certificate of 
acknowledgment showed by exception or taxes for that year from the 
warranty that the acknowledgment certificate was a mistake, the defect 
does not prevent the deed from being entitled to recordation, notwithstand- 
ing Civ. Code, § 1202, prescribing proceedings to correct a defecive cer- 
tificate, and such mistake does not anake false a certificate that the title 
appeared of record in the name of the grantee in the deed. — ^Brown v. 
Title Insurance & Trust Co., 196 P. 114. 

ACKNOWLEDGMENTS — '(W. Va.) A conveyanice of realty neea not 
be acknowledged except in the case of a married woman, and if a grantor 
under no disability signs, sells, and delivers a deed without acknowledg- 
ment, it passes the title as between the parties. — ^Heck v. Morgian, 106 S. 
E. 413. 

DESCENT AND DISTRIBUTION — (La.) There is no inherent right 
in any one to succeed to the estate of a person deceased, and the rules of 
transmission of property are left to the wisdom of the state's lawmakers. — 
•Minor v. Young, 87 So. 472. 

PARTITION — (Ga.) Where tenants in common partition the land by 
parol, and each enters into possession of the part assigned to him, each is 
clothed with a perfect equity, the equivalent of a legal title, on which 
recovery may be had in ejectment or in a statutory action for land against 
one subsequently entering without a better title. — ^Taughn v. Harsper, 1(^6 
S. E. 100. 

RESCISSION— (Colo.) Where there was an unqualified agreement 
to convey, but the vendor could not fumiiOi, or refused to furnish, an un- 
objectionable title, tender of the purcfhase price by the vendee was not 
necessary before he could rescind. — Heaton v. Nelson, 194 P. 614. 

DEEDS — (111.) The rule that the intention of the <parties is the 
test by which to determine the effect of a deed applies to the description 
of the property as well as to other parts of the instrument. — Brenneman t. 
Dillon, 129 N. E. 564. 

AI/TERATION OP INSTRUMI2NTS — (Okl.) In determining whether 
alteration is material, the test is not whether the liability of the parties 
is increased or reduced, but whether the instrument will have the same 
legal effect and operation after the alteration as before. — Francen v. Ok- 
lahoma Star Oil Co., 194 P. 193. 

CLEARING HOUSES — (Cal.) The rules of a clearing house as such 
do not govern the rights of a drawer or payee of a check who are not 
members of the clearing house, and do not contract with express reference 
to such rules. — Sneider v. Bank of Italy, 194 P. 1021. 

ESTATES CREATED — (Mo.) A quitclaim deed is as effective as a 
warranty to pass title in fee, where grantor owns the fee when deed is 
delivered. — Guy v. Woolridge, 226 S. W. 12. 



Digitized by 



Google 



THE TORRENS FALLACY 



AtgvmmaA «f Obas. B. Qemtf before the Joint Committee of the WlseoAsln liOffto- 
letnre m»P«lBted at the 1919 mmIoii under Beeolation No. lift to InTeettrate Innd title 
leffUlntlon held at the jCity HaU In the dtr of HUwnakee^ Wlseoneln, en the IMh dagr 
•f Deeember, 1999. 

(Conflnotrf from tamt Numhor,) 

You find the Recorder pretty busy, but after an hour or two you 
get his attention. You take off your hat, and say : "Your Majesty, my 
friend and I have made a little land dicker here — ^how about it. If s all 
right. Does it go? Give us a little paper and tell us where we stand. 
Hurry up, please, I am going to New York tonight, and my friend 
starts for California tomorrow morning." 

The Recorder reads your paper, scratches his head, and says: 
"W-e-l-l — I don't know about this ; it seems rather complicated. Come 
around day after tomorrow and I'll let you know." 

You postpone your journey and visit the royal presence again. No 
use — ^your deed was too much for him. He tells you he can't make head 
nor tail out of it and must refer you to the County Court. "Great Scot," 
you say, "I don't want to go into Court — I have nothing to litigate. I 
have no quarrel hor controversy with my friend here, nor he with me. 
We are entirely agreed — ^perfectly satisfied. Always thought it took 
two people to make a lawsuit. If I am going to get into a law suit every 
time I come into this office, I had better stay out in the street. Why I 
had a law suit about this blessed land three months ago when I first 
registered it. It cost me two hundred dollars to find out that I owned 
the blamed lot." 

It is ridiculous; if it were not such an infernal nuisance it would 
simply be laughable. But, it isn't any fancy picture. It might readily 
happen under this fool law to you, to me, to any one. 

My friends, make your own contracts, and let the Recorder record 
them, and thank your stars if he gets even that all right. 

Admitting that there are defects in the Recording system, you are 
not going to help matters by jumping out of the frying pan into the 
fire. Just because a proposition is labelled "reform" you are not obliged 
to swallow it whole. The label may be a glistening falsehood and the 
proposition a delusion and a snare. Just because your American hired 
man is sick, you don't have to kill him, and hire an Australian that will 
not render you half as good service and whose wages will be twice as 
high. Don't kill him — cure him. 
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What is the State doing in the title insurance business anyway? 
Is that a proper government function? Why not fire insurance, or life 
insurance, or tornado or accident or plate glass? Why not the grocery 
business, law business or dentistry? Where is this invasion by the State 
of the field of legitimate private enterprise going to 'end? Business and 
professional service rendered by the State is neither so efficient nor so 
economical as that rendered by the individual. We have but very rec- 
ently had a costly experience of governmental management of the rail- 
ways. 

I have no objection to title insurance properly conducted by a private 
company. Some men prefer that to the old method of an abstract of 
title and a lawyer's opinion. But, it is one thing for a man to take 
title insurance because he wants it, and it is another thing for the State 
to take him by the scruff "of the neck and make him insure whether he 
wants to or not. 

I do not care whether the Torrens law is constitutional or not. A 
law may be constitutional and still be a bad law. And this law is bad ; 
its vicious — ^its worse than that. Its crooked — ^its damnably dishonest. 

The Registrar can only issue a certificate following the Court de- 
cree. If this last can be attacked, so can the former. The American 
Torrens system attacks and destroys the right of adverse possession, 
demoralizes the benefits of all possessory laws. It takes away valuable 
rights jand imposes severe burdens. It confers no benefits ; it increases 
cost, causes confusion, delay and uncertainty in the transfer of land. 
Torrens certificates are not dependable. The Registrar may overstep 
his limited power. The same land may be described in two or more 
certificates. The certificate only can be conclusive of the rights of all 
parties in court. 

In the event of an imbecile, insane or over-seas party in interest, the 
Court can have no jurisdiction of these parties. It is the law fairly well 
settled that a published notice "to all whom it may concern" confers 
no jurisdiction when the party interested does not have actual notice. 

The Supreme Court of Minnesota in Baart vs. Martin, 99 Minn. 197 
annulled a Torrens certificate and took occasion to say that the law 
afforded a fine opening for operation on the part of real estate crooks. 

Investors look with distrust upon Torrens titles ; banking associa- 
tions have passed resolutions against loaning upon them. More than one 
court of last resort has held that while the legislature may doubtless es- 
tablish rules of evidence, it cannot enact a law making evidence con- 
clusive and thereby preclude a party in interest from showing the truth. 
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To do this would be unconstitutional, a confiscation of properly, a de- 
struction of vested rights without due process of law. 

The first duty of this State is to protect its citizens. Therein lies 
the power of Government. The Uniform Bill provides : 

The decree of the Court shall bind all persons, including 

infants, lunatics, and all persons under disability, such person 

having recourse upon the indemnity fund for any loss he may 

suffer. 

This law is in effect in 19 states, and June i, 1920, the total 

indemnity fund of all these Commonwealths was less than 

$25,000. 

I contend you cannot take away my right to the peaceful possession 
of my own property by legislation or registration without proper com- 
pensation until you cut the life out of the Fourteenth Admendment to 
the Constitution, and smother Liberty and Justice. 

This law, if enacted, will be against all equity. By it a person may 
deliberately defraud another and take away his vested interests. Such 
a law will not stand the equitable test of the United States Supreme 
Court. 

Under our state and federal constitutions, due process of law is 
essential, and judicial functions can be exercised only by the courts. 
Hence, initial registration and all subsequent proceedings of a judicial 
character must be had in court. A registered title is founded on and 
maintained by litigation rather than on contract 

Torrens laws, said to "simplify" the transfer of land, are much 
more lengthy than the statutes governing record titles, and provide nu- 
merous occasions AFTER initial registration when resort must be had 
to the courts before transferring can be continued. 

The "Uniform bill," said to be the last word as a perfect title sys- 
tem, makes it necessary to employ three attorneys in every initial regis- 
tration, even if no defendants appear; one for the applicant, one to be 
appointed as examiner of the title, and one as guardian ad litem. 

From every Torrens state where the law is practically a dead letter, 
the American Digest shows hundreds of cases in the Supreme Court 
asking interpretation of the law. 

The Torrens system offers splendid opportunities for the unscrup- 
ulous to deprive innocent and lawful owners of lands and mortgagees 
of their rights, especially if non-residents are not required to be per- 
sonally served with process. The decisions already show many such in- 
stances or attempts. 
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In Baart vs. Martin, 99 Minn., 197, a non-resident mortgagee was 
excluded in registering the title, the indemnity fund amounted to only 
a small fraction of his lien, and his loss would have been total had not 
the certificate been annulled by the Supreme Court, which in this case 
said: 

"No public policy requires that such a title be indefeasible, 

or that so tempting a reward be offered for th^ stealing of land 

under the forms of law." 

A Torrens title must start with a lawsuit, with compulsory pay- 
ment to an assurance fund, the beneficiaries of which are those who, by 
dishonesty and fraud, secure registration of land in their names to 
which they are not entitled. On the death of the owner of any inter- 
est, however small, the proceeding has to be repeated. Estates have to 
pass through two courts, the usual probate proceedings do not permit 
title to be registered in the heirs without a further decree. Expenses 
are greatly increased, both to individual registered owners and to tax- 
payers. 

An owner, having secured a loan and deposited his certificate with 
the mortgagee, cannot — ^while the mortgage exists — ^transfer his title 
or secure a second loan without the consent of the holder of the first 
mortgage. 

A registered owner must become such through a chancery suit, 
he must pay a percentage of the value of his land into the assurance 
fund, he must allow the person who has been elected Registrar, to specify 
on his certificate the meaning of all instruments filed, even though he 
knows he is incompetent to do so ; he must await the action of that offi- 
cial to transfer the title. No delivery of papers or other acts of the 
parties alone can effect a transfer. 

In a Torrens title — what must be investigated? Did the original 
registration proceedings include as defendants BY NAME all inter- 
ested parties who might have been so named ? Held by many decisions, 
not to bar such defendants unless so named and served personally or 
by publication, and involves investigation of entire title prior to registra- 
tion. 

Has the Registrar in any subsequent transfer assumed to act 
judicially? If so, the transfer is ineffectual. 

Have any court proceedings been had within the term, usually two 
years, within which an appeal or re-opening is possible? During every 
such period the title is in suspense. 
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Is there any conflict between the terms of the papers filed and the 
construction put upon them by the Registrar and entered on the certifi- 
cate? 

What exceptions does the act of the particular state make as to 
conclusiveness? Usually all easements, taxes unpaid for which deeds 
are not issued, registration procured by fraud, and sometimes other 
conditions, are expressly excepted. 

The aim and claim as to Torrens certificates is that they are final 
and conclusive as to the title under any and all circumstances. To ac- 
complish this every Torrens act expressly abrogates and annuls the 
doctrine of adverse possession when asserted against a registered title. 

The detrimental effect of this will be noticed but little in the early 
years of operation, but with the lapse of time will cause increasing hard- 
ships. The owners of buildings erected on a mistaken line will be at 
the mercy of adjoining owners. 

A Torrens certificate under the Uniform Act does not protect 
against forged instruments and the registered title or a mortgage on it 
may be defeated by the fraud of the person securing the registration. 

Ah interesting case on this weakness of the system comes from the 
Phillipine Islands. The Supreme Court of the Islands in Degarda vs. 
Salesby, 13 Phil. Official Gazette, page 21 17, has this to say: 

"This law may go far to undermine public confiidence In land transfers. 
Tbe decree of registration operates on the title to make it conclnsive against 
all the world. Tet here we have two decrees affecting the same land, both 
owners bought for value without actual notice of the existence of a prior 
certificate. The decision in this case is therefore a serious misfortime In 
that its result will be to give titles of realty even less security and pur- 
chasers even less protection than existed under the old methods of con- 
veyancing; ♦ ♦ ♦ » for in view of the fact that no ministerial officer or 
a court is always Infallible, the purchaser of land instead of being confined 
only to the "chain of title/' as he was under the old system, will be forced 
to extend his search to every certificate of land originally registered prior 
to the initial registration of the land he intends to buy, before he may assume 
with safety that he is getting a good title.** 

Some years ago. a commission was appointed by Charles E. Hughes, 
then Governor of New York, to investigate the Torrens system. Part 
of the commission reported favorably, and part adversely, but in the 
FAVORABLE report it was said: 

"In case of transfer of registered property, or prior to placing a mortgage 
on the same, it is necessary to make some examination. * * * The fees 
charged in such cases are nominal, usually not more than |10-00, sometimes 
^15 to $20, depending on the attorney." 
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Such findings, and the decisions quoted from the Supreme Court 
of several states, destroy the chief claim for the law, that the certificate 
is THE TITLE, and positively conclusive, and not merely evidence of 
title. The proof is positive that the system has failed, and must fail, 
to meet this acid test, and with this failure its only claim for existence 
disappears. 

The security of the people of the United States in their property 
rights has been so safeguarded that not even the highest judicial tribunal 
of our land has power to decree concerning such rights, except in a 
suit wherein the court has jurisdiction over the subject matter under 
the organic law of State and Nation, and then only upon obtaining 
jurisdiction of the persons in interest by means of the service of due 
process of law. It is a constitutional guaranty, and by far the greatest 
and most important of them all, that even the humblest citizen of this 
Nation must have his day in court, so that he may have an opportunity 
to be heard in defense of his rights. It is an absolute certainty that at 
no time can any certificate of title issued by a Registrar be conclusive 
evidence of the title as therein stated. He may have acted properly in 
all things, interpreted all questions rightly, and his certificate may in 
fact show the true state of the title. What of that? Who can tell from 
the certificate whether or not the Registrar's finding be true? No pro- 
posed purchaser's lawyer, and no person willing to loan money, can 
possibly rely on such certificate unless they had before them the means 
to go back of the certificate and examine the title, including the suit for 
registration, just the same as they ever did before the title was regis- 
tered. Suppose the court, in any suit affecting the title to registered 
lands, should decree title in certain persons and in certain interests, 
present or future, vested or contingent, and suppose the Registrar's 
clerk should mistake the meaning of the court, or otherwise fall into 
error, and write up a certificate of title not conforming to the decree 
of court, would the certificate overcome the finding of the court? Can 
the power of the Registrar be made greater than that of the court? If 
so, why the necessity of courts ? And why should we have any further 
need of law or equity, when we may so readily leave our lands and for- 
tunes in the hands of one single person — a registrar? It may be an- 
swered that, if the registrar makes a mistake, a correction may be 
made as between the parties affected. Yes, maybe so, and maybe, by 
having recourse to further judicial proceedings. But, suppose the error 
was in favor of some one or more owners, and they should sell the prop- 
erty to a purchaser for value, and he be duly registered as the new pro- 
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prietor, and new certiticatc issued to him before tlie remaining owners 
bad received knowledge of the mistake made, the question would arise 
as to whether or not the newly registered proprietor could rely on his 
certificate and keep the entire land, leaving the true owner to seek a 
remedy, if any, elsewhere? This question like an endless number of 
others arising under the acts of the registrar, could be answered in the 
affirmative only if it be really true that the certificate be in fact, as the 
law purports to read, conclusive evidence of the title as therein stated. 

This proposed law ought not to pass because: 

I. — ^It ccmipels a dual system of land title registration. 

2. — Because the certificate itself is only PRIMA FACIE evidence, 
and not CONCLUSIVE, its validity depending upon anterior proceed- 
ings. 

3. — Because the validity of the sections granting the Registrar pow- 
ers, of a judicial nature, to construe trusts, limitations, etc., is still an 
open question. 

4. — Only by a search of the title, such as is evidenced customarily 
by an abstract, can it be determined that the title represented by a Tor- 
rens certificate actually exists as stated therein. 

5. — ^The law affords no protection to immediate or remote grantees 
of registered lands under forged or undelivered deeds, or under deeds 
from idiots, insane persons, and other incompetents. 

6. — An abstract of title being necessary in order to show good the 
title evidenced by the certificate, there is no saving in expense of trans- 
fer of registered land, but rather an increase. 

7. — ^Upon the death of a registered owner, his estate must bear 
the burden in addition to probate, of one or more chancery proceedings 
in the Circuit Court for transfer of the title, and must also pay an ad- 
ditional per cent, of its value into the indemnity fund. 

8. — In contested cases, the initial registration proceeding cannot be 
heard in open court, but must be heard in the first instance before the 
examiner, in whose favor additional fees to a large amount may be 
taxed. 

The judicial system of registration of ownership of real property 
is in effect in 19 states as follows : 

CALIFORNIA, 1897, used in but 17 counties, not known in 49. June 1, 
V920, total titles registered 19,730. Fund to protect the owner $17^680. Cases 
brought owing to errors in registration, 1875, of which 167 have been decided 
In favor of the petitioner to have the certificate declared void or set aside. 
The cost of operating under the Torrens law was a fraction over $57.00 for 



Digitized by 



Google 



2IO LAWYER AND BANKER 

each title registered. Tbe number of Torrens titles as compared with the 
whole number of transfers is about 76/100 of 1 per cent Bankers do not 
care to loan on the strength of Torrens certificates. File number 16.988 of 
the county clerk's office, San Bernardino Coimty, contains the last of many 
interesting cases. The plaintiff being J. R. Stewart vs. John Hottstein and 
Meyer C. Cohen. This last being an innocent purchaser for full value. Her- 
bert Kelly, an attorney of San Diego, represented the defendants. 

He called to the attention of the court that portion of the law which 
says that the Torrens certificates are CONCUUSIVB and cannot be disputed. 
He urged the stock arguments of the Torrens advocates that purchasers need 
only examine the Torrens certificate, and nothing more, when purchasing 
property, as the certificate is in itself the tiUe to the property and is final 
and conclusive in every respect. 

After the able Torrens attorney had fully presented his viewpoint to the 
Court, Judge Curtis in rendering his decision annulling the Torrens certifi- 
cate, stated that Mr. Gottstein knew Mr. Stewart was in possession of the 
property and claiming to own it and nevertheless failed to notify him that 
his property was being taken away by the Torrens law. Judge Curtis further 
stated in his decision that if a person who has a "questionable title can file 
his petition under the Torrens law and absolutely and intentionally refrain 
from notifying the party in possession of the property, whom he knows has 
a claim to the property, why then we ought to know it and if a proceeding 
like this can stand and is the law of the state, surely we ought to know it, 
and know it soon, and in no uncertain terms." 

The Court annulled the Torrens certificate even though it was in the 
hands of an innocent purchaser and was over a year old. He also denied the 
other claims of the Torrens attorney. 

ILLINOIS, enacted in 1897, made operative in Cook county with local 
option as to all other counties. No other county has made any move to adopt 
it in the last twenty-three years. Despite extensive advertising, the Torrens 
system is but little used. No large loans are made on these titles, unless 
backed up with a title insurance policy. Registrar's office is conducted at a 
loss. 

OREGON, in 1901. Torrens law became effective. In 1903 an amendment 
was passed permitting lands to be withdrawn. In the entire state there have 
been 261 registrations and 127 withdrawals. The law is considered a failure, 
impractical, unsafe, and unworkable. Average cost of registering a title up to 
1917 was $108.50; now figured at $93.87. Insurance fund NIL. 

MINNESOTA. About 1%% of all tiUes are registered. Nearly 4% of 
these are in Mihneapolis, St. Paul and Duluth. The total insurance fund in 
September, 1920, was about $17,000. The Federal Land Bank at St Paul wiU 
not loan on the strength of these certificates. 

COLORADO. Act held constitutional by State Supreme Court. Up to 
September, 1920, a total of 614 titles had been registered. Average cost of 
$154.00. 

WASHINGTON. Enacted in 1907. Not favored; a total of 119 registra- 
tions in the first ten years, and all told 189 to September, 1920. Cost averages 
$154.00. 
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NORTH CAROLINA. Law in effect seven years; total tittes registered 
54, at an average cost of $89.00. 

OHIO. This state has been a storm center ot Torrens law interests. First 
passed with compulsory features in 1897. This law was declared unconstitu- 
tional. Present law became effective July, 1914. In the legislative session 
one year later 13 bills to amend or repeal it were ihtroduced. In 1915 the 
compulsory feature was cut out so that withdrawals of titles registered could 
be made. Since then the law has fallen into disuse. Up to June, 1920, in all 
counties but 4, 81 titles have been registered, over one-third of these with^ 
drawn. The cost of registration has varied from $71.40 to $1108. 

MISSISSIPPI. Effective January, 1915. The counties have expended 
about $40,000, getting ready to register titles. Two titles have been offered 
for registration. One now pending, one withdrawn when the owner under- 
stood the law. The law is understood to be unconstitutional and is known 
to be unworkable* The books and printed matter purchased for use of the 
Registrar have been diverted to other uses. 

'MASSACHUSETTS. A modified Torrens law was enacted in 1898. It 
is in effect, a land court which because of no general 'laundry act" for quieting 
title, has been used quite a little. The cost is nearly double that of trans- 
ferring imder recorded deed accompanied by title insurance. Up to June, 
1920, it is estimated 31,000 certificates were outstanding. The average cost 
of initial registration, including attorney fees, is set at $225.00 each. 

NEBRASKA. Law passed in 1915 with local option. No concerted move 
has been made to put the act into operation. The law is not compulsory on 
estates and is looked on with disfavor. 

SOUTH CAROLINA. Passed in 1916, 41 titles up to June, 1920, have been 
registered. The act is regarded as a dead letter. 

VIRGINIA. The home of Eugene C. Massie, father and chief sponsor 
of the Uniform Torrens Act. Defeated at three legislative sessions. Finally 
passed in 1916> Regarded by lawyers, real estate dealers and bankers as 
a dead letter. The Code Revision Committee in 1918 were imanimously in 
favor of striking the Act out, but let it remain rather than invoke a con- 
troversy. The Act covers 67 pages of the Code. Less than 100 titles had been 
registered up to June, 1920. 

UTAH. The bill was passed by three legislatures, but vetoed by the 
Governor. Became law in 1917. Considerable money has been spent to adver- 
tise and make popular the system. Ninety titles were registered in all the 
counties up to August, 1919. Farmers and city owners regard the law as 
imwise and impracticable. 

NORTH AND SOUTH DAKOTA. No demand for the system. Owners 
of real estate are satisfied with the recording of deeds and statutory fee 
allowed abstracters. 

TENNESSEE. Law passed in 1917. Less than 100 titles registered up 
to October, 1920. No opposition was offered to the passage of the Act and 
no attention is paid to it now that it encumbers the statutes. 

GEORGIA. A concerted effort has beien made by interested parties to 
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make this law, enacted in 1917, effective and popular. While there is great 
need in Georgia of some act which will effectiyely, quickly and cheaply quiet 
titles, yet the "system" is not regarded as the proper measure. It is at beet 
but a live corpse. 

There is not a land title registration law in any state which com- 
bines simplicity with ' effectiveness. Any course of jurisprudence as 
affecting titles that does not fully protect the property interest of the 
owner deserves public condemnation. 

Remember that due process of law means the due course of l^fal 
proceedings according to established rules for the protection of private 
rights. 

No Torrens Act should be placed upon your statute books because 
it means extra expense in land transfers and it creates a dual system of 
land title registration. 

Because the validity of the sections of the Act conferring upon 
R^strars powers of a judicial nature, to construe trusts, limitations, 
etc., will remain an open question until settled by the United States 
Supreme Court. 

Only by a search of the records, of the title, such as is evidenced 
customarily by an abstract properly examined, can it be determined 
whether the certificate of registration actually exists and if so whether 
it is what it purports to be. 

BECAUSE no time is saved in land trades. The average time 
required for initial transfers in the United States is in excess of 90 
days. In Canada never less than 30 days — up to four months. After 
initial registration a transfer can be usually made in 10 days or double 
the time for a policy of title insurance to be issued. 

Because this system breeds litigation. Out of 17 cases involving 
over $150,000 worth of property in California in the last two years, in 
every case was the certificate held to be not conclusive and either de- 
clared void, annulled or the whole issue re-opened, that the facts might 
be presented and justice done in the premises. 

The Torrens law is as uncertain in its effect as a divorce decree 
issued upon improper notice ; as indefinite as to boundaries as the depth 
of the Atlantic ocean ; as irregular as a cross-eyed monkey and as value- 
less as a paste diamond. 

The conclusions fairly dedudble from the ccmsideration of the Act 
are that there is no demand either by reason of general conditions of 
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land tenures nor by specific instances to warrant the change in our 
public recording system of deeds and other instruments and of install- 
ing the expensive system required by this act 

I have read of a brave soldier who for distinguished gallantry on 
the battle field was offered by his Sovereign, a sword .inscribed "To 
the bravest of the brave." He declined it, saying: "There are no 'bravest' 
men — we all stand on a common level in the performance of our duty." 

Let us as good citizens, keep steadfast in our defense of American 
institutions for laws based upon our Constitution. All Europe is 
watching for our downfall because of our love of liberty and democ- 
i*acy and our hatred and opposition to their aristocracy. 

If we do this, we will aid in discarding this pernicious foreign idea 
called "the Torrens System;" we will protect titles to the fullest ex- 
tent by our present recording system, as iti is improved from time to 
time in the light of necessity and usefulness. Let us be true to our 
own natures, to our ancestry, to our flag and our country, to the Great 
Ruler of the Universe, who has promised us in words clearly defined, 
a clear and perfect title for all time in the (jrand Hereafter. 



A Scottisli barrister on a trip to New Orleans went to see bis first 
horse race. He was feeling very reckless and decided to risk one dollar, 
choosing a forty-to-one shot, as that looked like the largest percentage of 
gain. By a miracle his horse won, and upon handing his ticket to the 
bookmaker, he received forty dollars. 

"Do I get all this for my dolkiT?" he asked. Upon being assured that 
he did, he exclaimed, "Hoots! how long has this been going on?" 
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"THE PEACE NEGOTIATIONS." 

The most casual reading of Robert ILansing's personal narrative, "The 
Peace Negotiations" (Houghton-Mifflin Company) will confirm the opinion of 
that great majority which last fall unequivocally repudiated the Wilson League. 
A more careful study of this masterpiece, for it is indeed the work of a master, 
brings an overwhelming sense of a narrowly averted catastrophe. To the 
rapidly dwindling number of Mr. Wilson's admirers, who, at the time of tiie 
signing of the armistice, hailed the President as a Messiah and his gospel as 
the silver lining to the black cloud of war. which had enshrouded this tired and 
weary world during four long years will come certain and bitter disappoint- 
ment. 

When far seeing statesn^en, Mr. Lansing included, foresaw the disastrous 
results destined to follow certain of the ex-president's actions, efforts were at 
once made to prevent the regretable conclusion, but, unfortunately for Mr. 
Wilson, for democracy, for the peace of the world and the League of Nations 
itself, their warnings and sound counsels failed to secure their deserved atten- 
tion and consideration. 

One of the first, and, as time has demonstrated, one of the most important 
errors of Mr. Wilson, according to <Mr. Lansing, was his determination to per- 
sonally attend the Paris conference. The secretary of state, realizing the neces- 
sity of the presence of the chief executive in the United States during a most 
critical session of the Congress, strongly opposed, without avail, this aption. 

Thus, contrary to the advice of the chief member of his cabinet, the Presi- 
dent went to Paris and his presence there, and particularly his decision to sit 
as a delegate, lost for him his prestige and power of dictatorship. 

This inability to accept advice is a characteristic representative of the 
President's greatest weakness, as well as his greatest strength. During his 
terms im the White House he was always averse to the acceptance of criticism 
or advice if contrary to his ideas. According to Mr. Lansing's theory this might 
be caused by an exaggerated opinion of his mental ability, or a fear that such 
change of plan might show intellectual weakness or vacillatiom. The result, 
failure and disappointment, testify to the seriousness of his position. 

Wbs Mr. Wilson's failure to secure the ratification of the Senate to the 
League of Nations caused solely by this erroneous action? This might be 
justly answered, yes, or no. Had he refused to compromise and make conces- 
sions in order to satisfy the selfish and materialistic motives of other members, 
to gain their support for the League, the answer could be correctly stated as, 
no. Unfortunately, with Woodrow Wilson, the League of Nations was an obses- 
sion and of prime importance always. Terms of peace were thus delayed and 
the League of Nations, through concession and compromises, took on the cloak 
of an oligarchy of the great powers to legally distribute the rewards of victory 
to the victors and rather than being, as first intended, a means to prevent war. 
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became a means of carrying out the terms of peace, many of which proved to 
run contrary to the Constitutioir of the United States. One prominent example 
might be cited. The President was determined to include in the League 
Covenants an affirmative "mutual guaranty of territory/' which meant nothing 
more nor less than the limiting of independence, a sovereign right, and the 
conferring on the League the right to control our army and navy or, if refused, 
the repudiation of the treaty. According to our constitution the Congress alone 
has the right to declare war and the President's "mutual guaranty of territory/' 
demanding physical force to effectuate it, would be contrary to American ideals 
and standards as embodied in the constitution. 

As an alternative, Mr. Lansing suggested a "self-denying covenant, wherein 
each contracting power severally guarantees not to violate the territorial in- 
tegrity or impair the political independence of any other contracting power." 
This proposed substitute met with the unanimous support of the American 
Commissioners and eliminated the unconstitutional employment of physical 
force to carry out the covenants of the League. 

Once again, however, the egotism, if that is not too harsh a term, of Presi- 
dent Wilson prevented his accepting this valuable suggestion, with the result 
that this feature (Article Ten) proved to be the important reason for the Sen- 
ate's rejection of the treaty. 

Another characteristic of President Wilson, as shown by Mr. Lansing, is his 
inclination to secrecy and, as has been shown, again and again, secret diplomats 
are not to 'be trusted. Mr. Wilson, failing to learn this lesson which the past 
so vividly teaches, Accepted the suggestions of other members for discussion in 
a conclave, a suggestion advanced for their own personal political safety and 
assurance of their political standing. By discussion in secrecy the terms of 
peace with the major powers, one of the essentials to a lasting peace, the 
equality of nations, was either intentionally, or otherwise, forgotten. This lost 
for President Wilson the support, of the smaller nations and clearly demon- 
strated his unswerving determinlEition to the establishing of a (League of 
Nations, even at a price which was far too great. 

In view of these facts, the League has now become an organization of the 
mastery of power, legally privileged to compel obedience and instead of an inter 
national democracy has become an international aristocracy. 

To prevent this result his colleagues pleaded with the President for publicity 
of decisions, for the rights of the smaller allies to a part in the decision of 
terms of peace, for which they had bled and sacrificed, for the speedy settlement 
of terms of peace to prevent industrial stagnation and social ui^rest, for the 
drafting of the L.eague of Nations by experts not influenced by political or 
material conditions. Had these pleadings been heeded, what a different story 
might be recorded in the pages of history. Had the wise advice of his col- 
leagues received at the hands of Woodrow Wilson due attention and consider- 
ation, joy rather than sorrow, success in place of failure, would have won for 
him the respect and praise of his "fellow citizens" and the present generation 
of humanity, rather than the uncertainty of the verdict of posterity. 

EVELYN SHEPHERD. 
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THURBER ON FEDERAL ESTATE TAX — By Raymond D. Thurber 
of the New York Bar; formerly Editor Bench and Bar; later of Law Depart- 
ment Bureau of Internal Revenue, Washingrton: Published by Matthew 
Bender & Co., Albany, N. Y. 1 Vol. 443 pages, Law Buclrram^ |6.00 
delivered. 

Thlfl needed work states the law with -every aid to its interpretation. 
Rulings of the Treasury Department with underlying reasons and theories. 
This book responds to the need felt by those who have occasion to deal 
with cases arising under the recently enacted Federal Estate Tax Acts. 
The collation of opinions, statutes and regulations oftjers an instrument of 
easy Approach in these complicated matters. The very real difficulties en- 
countered in making a work of this sort satisfactory,, such as the paucity 
of court decisions interpreting these recent acts, are not to be minimized 
and require not only a rather complete treatment of the position of the 
Bureau of Internal Revenue, but the author's reaction as well. 

Mr. Thurber's work as a law writer and his official positions have 
qualified him for this most important task. The work is commendable 
and should be in the office of every attorney. 



LAW OF MARRIAGE, DIVORCE AND DOMESTIC RELATIONS — By 
James Schoular author of Wills, etc.; 6th edition; by Arthur W. Blake- 
more of the Massa^chusetts Bar: Published by Matthew Bender & Co., 109 
State St., Albany, N. Y. Three volumes, Law Buckram. Price, ^30.00. 

Professor Schoular ranks first as a law writer upon The all-important 
subjects of domestic relatiouB. He has in a space of three volumes fur- 
nished the profession with the only complete work covering marriage, 
divorce and separation. This work has and will stand as a landmark of 
the American law governing the subject. Volume I treats of domestic re- 
lations generally. Volume 2 of marriage, divorce and separation, while 
Volume 3 gives the statute law of the different States with forms. The 
lawyer turns with relief to a work of this kind. IHe feels that he is safe in 
relying upon the law as stated. It should be noted that upon the question 
of foreign divorces this work carefully covers the very important development 
of law during the past few years, growing out of the decisions of oar 
national Supreme Court on the jurisdiction of the courts to grant divorces 
in the absence of personal service upon the defendants. The validity of 
divorces to persons who go into another State for the purpose of obtaining 
them is fully treated and the many difficult questions of this topic are 
carefully studied. 
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The Future Of Montreal 

By Fitz- James E. Browne, Real Estate Expert, Montreal Canada. 

When one figures that in the two years 1910-1912 there was a 
phenomenal rise in the real estate sales from $49,716,562.00 to $165,- 
237,958.00 or an actual net rise of $115,521,396.00; also that in the 
years 1900-1910 the population of Montreal had increased 70.3 per 
cent, which was a greater percentage of growth than any other city 
in the United States or Canada. It was plain that Montreal was to 
be the leading City of the North Americjin Continent, and one of the 
largest and most progressive cities in the entire world. Had it not 
been for the late war, there is little doubt that Montreal would have 
achieved the success due her. 

The war stemmed that real estate rising, it crushed it as storms 
would a golden wheat field; it actually made a decrease in the sale 
of property to the enormous extent of $134,106,074.00 which was even 
$18,584,681.00 more than the phenomenal rise of 1912. 

Autumn 1918 saw the war end. It was now time. to reseed that 
golden wheat field, which had been so quickly destroyed ; the results 
were pleasing, for 1919 showed a gain of $22,209,278.00, and in 1920 
the sales again made an increase of $29,217,608.00 or a total increase 
of approximately 160 per cent, since the signing of the Armistice. 

The above facts are plain and simple, and are absolute proof to 
the Canadian investors who are assured of no better investment 
than Montreal Real Estate, the sale of which is growing at the 
rate of $30,000,000.00 per year. It, is, therefore, safe to say, that 
the City of Montreal, which grew from 100,000 to 1,000,000 popula- 
tion in fifty years (being confident that this year's census will be 
over the million), and which is the Zenith Seaport City of the un- 
salted seas, will make the 1921 Real Estate Market a surprising 
success and will blaze the way for 1922, when the investor in the 
golden wheat field of Montreal Real Estate will be ready to reap 
his harvest for 1922, will equal, if not better, property sales to the 
extent of $165,237,958.00 which was the amount recorded during 
1912. 

In conclusion, we might state that Montreal is rapidly forging 
ahead despite present day difficulties and with determination is 
making great strides to make up for the lost time, as well as to gain 
steadily on the three leading citiae of the United States. 
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PATENT LAWYERS 

IN WASHINGTON, D. C. AND PRINCIPAL CITIES 



DISTRICT OF COI.I7MBIA. 

WASHINGTON Clarence A. O'Brien, 1023-4 Woodward Bldg. Regristered 

Patent Solicitor and Attorney. United States and For- 
ei^rn Patents, Trademarks, Copyri^lits, Unfair Competi- 
tion Causes. 

OONNSCTICUT. 

HARTFORD Heath Sutherland, 30 Asylum St. 

HOIiU^ND. 

THB HAGUE Tan der Oraaf '* Co.'s Octraol-Bureaia, Res^istered Patent- 

A^rents; Ingeniean-Conseils ; Bingetragene Patentan- 
walte. 

nxiKois. 

CHICAGO Murray, lAntz ft WUson, Moaadnock Block, U: S. and Foreign 

Patents, Trade Marks, and Copyrights. Counsel in 
Patent Causes. 

MASSACHUSISTTS. 

SPRINGFIELD A. P. Connor, 423. Main Sc. Electrical and Mechanical En- 
gineer. Trade Marks. ' 

BOSTON Blli» Spear, Jr., 686 Tremont Bldg. Patents, Trademarks, 

Unfajir Competition, Member Bar Supreme Court. 

tflOHIOAN. 

DETROIT Barthel, Flanders * Barthel, 407-14 Buhl Block. Attorneys 

and Solicitors, United States and Foreign .Patents, 
Trade-Marks and Copyrights. Established 1865. Write 
for information. 

MIVNBSOTA. 

MINNEAPOLIS Merchant, Kilgore A KUgore, 727 Metropolitan Bank Bldg. 

Patent Attorney, Mechanical Engineers. Frank D. 
Merchant, expert in Patent Causes. 

MisSOUBI. 

ST. LOUIS Ralph Kalish, 1218 Boatmen's Bank Bldg., Patents, Trade- 
Marks, Unfair Competition. 

NEW JERSEY. 

NEWARK Albert F. Natl|aji, 800 Broad St. 

NEW YORK 

BUFFALO Clarence S. Walker, 452 Elliott Square. Patents and Patent 

Causes. 

NEW YORK Paul Kolisch, 41 Park Row, Counsellor at law. Patent At- 
torney. 

ROCHESTER Nelson A. Hallauer, 16 Stat^ St., Master of Patent Law. 

George Washington University. Experienced Examiner 
in the U. S. Patent Office. 

BHOBS ISIiANB. 

PROVIDENCE ;. Horatio E. BtiUows, 49 Westminster St. 

WISCONSIN. 

MADISON Charles Albert French ft Son, Specializing Labels and Trade- 
Marks. Mechanical Inventions. 

CANADA. 

TORONTO Stanley liightfoot, Lumsden Bldg., Registered Patent Solici- 
tor and Attorney. 

OTTAWA, ONT Harold C. Shlpman ft Co., 129-131 Bank St. Attorneys and 

Experts in. Patents and Trademark Causes. 
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/t:^ lex script a est 



We Belitoe in equality of oftpettanity jet eoery 
man to improve his position in life accord- 
ing to his ability and willingness to work- 



SAMUEL T. ANSELL, SOLDIER, LAWYER AND PATRIOT. 

That no citizen, civilian or soldier, should be deprived of his life, 
liberty or property without due process of law, and that "due process 
of law" means an opportunity for a hearing, with a trial and right of 
appeal according to statutes regulating procedure against an accused 
person, and that punishments shall not be excessive to the point of 
cruelty or inhumanity, and that neither the life, liberty nor property of 
any such person shall be subject to the caprice or will of any executive, 
whether he be a civilian or a military commander, — ^these have been the 
fundamental principles of English jurisprudence ever since the time 
when King John at Runnymede was forced to sign Magna Charta and 
thereby yield up forever the tyrannical authority theretofore asserted 
and exercised over the liberties and rights of the individual citizen. 

These protections against oppression, caprice, persecution and 
cruelty became written into the fundamental law of the Federal Gov- 
ernment and of the government of each of the United States in the 
forms of the various bills of rights which have been the essential fea- 
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lures of the constitutions of our Nation and of every State, ever since 
the Declaration of Independence was followed by the establishment of 
the American Government founded upon the right of every citizen to be 
vouchsafed against cruelty and oppression. 

Because he stood staunchly and fearlessly and persistently for 
the enforcement of these principles, Samuel T. Ansell has becoome 
the victim of persecution in connection with the famous Bergdoll case. 

A Federal statute, of long standing and enacted for the precise 
purpose of safeguarding the rights of trial and appeal in cases of pros- 
ecution by courtmartial, provided that all convictions by courtmartial 
should be revised and reviewed by the Judge Advocate General. In 
many cases of most grave punishment that statute was ignored during 
the late World War and the fate of an accused soldier depended entirely 
upon the arbitrary will of some individual military commander. With* 
out the hearing or appeal vouchsafed by fundamental law and expressly 
made a part of the Federal Statutes, enlisted soldiers were accused, 
tried and executed with less notice or chance of defense or appeal than 
allowed generally to the victims of the Soviet atrocities of the present- 
day regime in Russia, or without even the formality accredited to the 
cruelties of the old-time nabobs in India, or to the chiefs of the primitive 
cavemen. 

Before Armistice Day in 1918 three non-commissioned oflficers 
serving in the mobilizing camps in Texas, were courtmartialed and sen- 
tenced to the penitentiary for long periods for offenses which would 
not ordinarily be dignified by the charge of disorderly conduct. About 
the same time, also in Texas, fifteen Negro soldiers who had engaged 
in a spree, were tried under the charge of riot, and the next morning, 
after trial by courtmartial, were by order of a military commander 
shot to death. 

In these and other cases the statute, expressly providing for sus- 
pension of execution of sentence until reviewed by the proper authorities 
at Washington, was entirely ignored. 

Ansell had become Acting Judge Advocate General and the abuses 
and possibilities of abuses, of cruelties, of barbaric punishments, of the 
disregard of the fundamental, constitutional and statutory provision for 
hearing and appeal under the courtmartial system as exercised, came 
to his attention. He had from his early life been a soldier, educated 
in his home State, North Carolina, and a graduate of West Point and, 
by temperament and training, a skilled lawyer. He had served in the 
line through the Phillipine insurrection, then had been a law instructor 
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at West Point and had stayed in the army service when the Mexican 
War troubles and the menace of the European war appealed to his pat- 
riotism and, instead of resigning to private life and law practice, he 
answered the call of duty and remained in the service. He was refused 
the opportunity of going to the front in Europe because of his experi- 
ence and great capacity for the law and was made Assistant Judge 
Advocate General, and later, when America entered the war, he was 
given the position of Acting Judge Advocate General with the rank of 
General. 

In his official position in the War Department he attempted to hu- 
manize the courtmartial system, first by insisting upon observance of the 
statutory rights of the convicted soldier to a review, and, second, by 
advocating laws and regulations which would make the courtmartial 
system one of justice instead of brutality. 

His superiors, however, were afraid to face squarely the issues 
involved and preferred to permit barbaric practices to continue rather 
than, by co-operating in working out reforms, to admit the existence 
of mal-administration by themselves and their subordinates. To them 
any temporary publicity of cruelty was worse than its perpetuation. 
He was denied assistance, he was rebuked, and then he resigned and 
entered into his private law practice in Washington. As a private citizen 
and lawyer he persisted in attempting to bring from without the reforms 
which he had found impossible to accomplish from within the War 
Department. He carried his case before the American lawyers and 
before the Congress, and succeeded in putting through statutory reme- 
dial measures which made the former abuses of the courtmartial sys- 
tem impossible. 

But thereby he made enemies, not only within the War Department 
but within the party supporters of the Democratic head of that Depart- 
ment, and now for over three years he has been the particular object 
of their persecution. 

They have succeeded in entangling his name in the Bergdoll dis- 
grace in their attempt to make him the scapegoat in a matter in which he 
was perfectly innocent. They brought on the so-called Bergdoll in- 
quiry in Congress and contrived to consummate a most partisan and 
unjust finding that the slacker Bergdoll had escaped justice through 
his connivance. 

Certain criticisms are made against General Ansell in the Berg- 
doll case. The first is that as a private lawyer he took a retainer from 
the Bergdoll family for rendering services as a lawyer in behalf of 
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Bergdoll, not to save him from punishment, if guilty, but to see that he 
had a fair trial. Some good lawyers still criticise his action in this re- 
gard, first on the ground that, having been an attorney for and in the 
War Department, he should not have taken any case in which the War 
Department was interested. But any such grounds of criticism vanish 
when it is remembered that even the beginnings of the Bergdoll case were 
subsequent to his separation from the War Department. But the sec- 
ond ground of criticism is that he consented to act in any capacity a? 
a lawyer for Bergdoll, because it is said Bergdoll was such a disgrace ftL 
slacker that his case should have been. left entirely to his prosecutors 
without defense. General Ansell knew his privileges and duties as a 
lawyer and acted accordingly. His action was in accordance with the 
highest and most approved precedents and was not only consistent with, 
but was in observance of the positive requirements of every code of 
ethics of the legal profession from the time of Blackstone to date. 
(Note.) 

An examination of the evidence in regard to BergdolPs escape 
shows that the blame was entirely upon the War Department in their 
failure to exercise ordinary caution in guarding Bergdoll in his trip to 
the Maryland mountains for the buried treasure, and because they ig- 
nored the express precautions specified by General Ansell himself when 
he asked that Bergdoll be allowed the privilege of regaining his hidden 
treasure, and particularly the point that General Ansell made that they 
should not pass through Philadelphia or allow Bergdoll out of the sight 
of the special army guards which Ansell had advised. 

Nor was Ansell culpable in requesting the War Department to 
allow Bergdoll to make the trip. Ansell was only secondary advisory 
counsel to the special family attorneys of Bergdoll. They and Bergdoll 
had assured him that the hidden treasure existed. Ansell checked the mat- 
ter up and found the fact to be, which is not now disputed, that Berg- 
doll had actually withdrawn, a short time before, over $100,000 in gold 
from the Treasury in Washington. He had every reason to believe 
that the story of the hidden treasure was true. Indeed, it is not yet 
proven untrue. Bergdoll was confined at Governor's Island on the 
charge of avoiding the draft. There was nothing prejudicial to the 
War Department's prosecution that he should have the privilege of re- 
gaining possession of the large store of gold, the location of which was 
alone known to him and which he could not safely disclose except in 
connection with his own personal visit and under a guard which, at 
the same time that it would insure the War Department against his es- 
cape, would also safeguard him in the recovery of his treasure. 
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As to whether Ansell was deceived in the treasure story is yet a 
question of doubt; but everyone who knows him knows that he is in- 
capable of participation in any dishonest or underhand transaction. 
The entire evidence shows that he was perfectly innocent of any con- 
nivance, either directly or indirectly, in the escape of BergdoU. 

General Ansell has proven himself a soldier. He has demonstrated 
that he is a lawyer of great experience and capacity. Moreover, through 
his successful fight against most disheartening obstacles for justice 
to the enlisted soldier, and the persistent attempt of his opponents, with- 
in and without the War Department, whom he defied in their attempt to 
cover up and to perpetuate the abuses of the courtmartial sys- 
tem, to wreak vengeance upon him and through the sacrifices which he 
has made, he has achieved in a few months an honor which would be 
ample to crown a life work. His is the record of a hero and a patriot. 

NOTE: — Canon 5 of the Code of Ethics of the American Bar Association 
is as follows: 

"It ii the right of a lawyer to undertake the defense of a person accused of crime, 
legardless of hit personal opinion as to the guilt of the accused; otherwise, innocent 
persons, Tictims only of susi^icious circumstances, might be denied proper defense. 
Having undertaken such defense, the lawyer is bound by all fair and honorable means 
to presenf every defense that the law of the land permits, to the end that no person 
may be deprived of life or liberty but by due prooess of law." 

Every treatise on the subject of legal ethics quotes the following from 
Blackstone: 

'ILet the circumstances against the person be ever so atrocious, it is still the 
duty of the advocate to see that his client is convicted according to those rules and 
forms which the wisdom of the legislatures have established as the best protection 
and security of the subject" 

Lord Erskine, when criticised for undertaking the defense of a criminal, 
said: 

"From the moment that any advocate says that he will not stand between the 
Crown and the subject arraigned in the court where he daily rits to practice, from 
that moment the Uberties of Bngland are at an end." 

The right of the accused to have, and t^e right and duty of the lawyer 
to give, defense is worthless if it is to be denied or modified in the least be. 
cause of the heinousness of the ofCense charged or of the apparent certainty 
of guilt. The more grave the charge, the more sacred becomes the right of 
the accused to a hearing and the more compeUing becomes the duty of the 
lawyer to Intervene for the safeguarding of a fair trial. 
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JUSTICE DEMANDED 

BDITOB8 NOTS:— Below U the fac-«lmlle of max open letter by Hononkblo Borne O. Br«wB, 
of lIliuMapoUe, m dlotlnffiiiilied Jvrlet of aatlon-wlde reputotlon, denuuidiac ivttiee for Cmmmnl 
Samuel T. Aneell, • lawyer of ffreat Ability sad unimpeaehable Inteirrlty. 

90 ny MtooUtet of tho Pratt, To sy Fellow Lavyert of tlio Mar iota 
Bar. TO tha Soldiart and Sailort of tba Katioa, To all laarioaa 
CttisaDt iho ttand for Jut t leas • 

I atk rtom you for Saimial T. iatall only tliat for ihlch ha 
fought in babalf of tha auliatad toldiar tod ti^ilor,* that ha hcva a 
fair haarings tl^it ha ba taf aguardad from ^nfliotioB upon hla or upoa 
hit good nama of unnaritad punitlnant throu^. f a^iit vardiata or ra* 
porta lotpirad by tha intrigua, Jaalooay or r^rwkg^ of hla paraonaX 
anamlat; that you do sot paralt that ha ba tiada tha aoapagoat for th^ 
offaotaa of othart who, in thair attempt to atcapa ratpontlbUlty for 
thair own faultt, taak to drag him and hia -glorioua raoord down to in«» 
fanye 

"Why thit far*off ary from Roma Brown?* toma may atk* Bacd\|aar 
for aight yaart I hava known Oanaral Antall at a lawyar. a^ Judga, a 
toholar tnd a gantlaman* Baoauta. I hava axpariapcad hia ttuttdy Judl* 
cial qualitiat and ttarling honatty during tha yaart whan ha wat in tha^ 
War Dapartaante Baoauta, from tha tlma whan ha f irtt mada hit protaat 
within tha War Dapartmant to tha ttma idian at a prlwata lawyar and oiti« 
sah he carried hit eaute to vietory, I/ollowad elotely hla fight agalnat 
the oruel praotioet of hit tuperio^t and attoeiatat in thair ateinlatra* 
tion ajT tha eourt*maytial tyttam* Beeaute, I heard him plead before the; 
aeBjbex!# of the American Bar Attociation, at Botton in 1919, for their 
wmpori for lagitlation to remedy the abutat which he had ditoloaad* And, 
becauaa, lately I have teen him the object of peraacution by'^the rateoge^ 
fo;!, intriguing militaritt clique aho would make him the wicarlooa aacM 
r if Ice for thair wropgt, the wlctim of their enmity incurred by hla fear- 
lett and tuccettful fight for enlitted men* 

I atk your attention to thit matter becaute. I know Oeneral 
Antall, the Judge advocate, the lawyer, the 6itlsen*** Wm a ttudy and 
pertonal experience of him and of hit record, both in public and pMwata 
life. X know the man and X know that he it utterly incapable of any die* 
loyal ok* dltbonetTnibttve or action. I hava ttudied the* record of th# 
Bergdoll inquiry and I am convinced that no evidence hat been adduced 
l^inting to any guilt on hit part* 

Without any ra^uttt, indeed, without any fore*knowledga.on the 
part of Oeneral Antall, and without compantation or the hope of coiqp«D«» 
tatlon, except a tatltfied oontcienoe, I hava volunteered in advocaoy 
of hit cauta* 

I would prevent, and have you prevent, to. far at all reatonabla 
effort may a^rr^ tuch purpote, the poitoning of public opinion againat 
him* I ptmU vouchaafe to him and to hit defente that tupport to i^lch 
he and hit baroio rabord are entitled* 

BKBtU Sincerely, ^ A /7 ^ 
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The law-making power of this government is responsible for the 
weal or woe of our citizenship. This applies to both State and Federal 
legislation. A country cannot be prosperous under laws which are cal- 
culated to destroy great business interests. Today we are suffering 
from vicious legislation forced upon the country by political, govern- 
mental and labor unions. Unless this is changed our property interests 
will decline and the general stage of depression will continue. 

Interference by a government, either state or national, in the affairs 
of any business enterprise, will inevitably tend to reduce the individual 
initiative and progressive action of those in charge exactly in proportion 
to the share of the individual responsibility which they surrender to the 
governing body. 

Wise and protective laws are as essential to the honest conduct of 
business as they are to the safeguarding of life and property. But wise 
and protective laws are one thing, while laws which control, operate and 
confiscate are quite another thing. While the American railroads were 
operated without the shackles of harsh and restrictive laws, this country 
enjoyed the best and cheapest and most constantly progressing system 
of transportation of any country in the world. 

But the railroads fell upon evil days. How the persecution started 
no man knows. Perhaps the pride of life and the arrogance of power 
provoked a spirit of opposition. The prerogative of making rates was 
first attacked, and this rate power was the artery through which the 
stream of life flowed. When the railroad managers were prohibited 
from making rates based upon the cost of the service, the grim spectre 
of insolvency began to stalk in the near distance. Then came dictation 
in regard to appliances and the methods of operation. 

When the hand of government touches business it is a deadly 
hand — it kills the thing it touches. The reason for this is that it has 
no financial stake in the enterprise, and, having no financial stake, it has 
DO real responsibility. It feels only the responsibility of political ex- 
pediency. It is never guided by economic laws. 

What is the remedy whereby relief may be had and a greater degree 
of prosperity assured. In our opinion every restrictive and unecon- 
omical law, either State or National, should be repealed. The Interstate 
Commerce Commission should be used as an instrument mainly for 
auditing and accounting; restrain labor from making combinations in 
restraint of trade; organize unions on each road so far as the men de- 
sire them, but prohibit co-operation with unions on other roads; elect 
conference courts equally composed of employees and management to 
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have power to settle all disputes ; restore to the railroads the power to 
make rates and wages, each road for itself, and to issue securities; then 
create a central body, or general board of directors of about 25 mem- 
bers composed of railroad managers, bankers, manufacturers, farmers, 
employees and a member of the cabinet sitting ex-officio, and to that 
body should be given the power to review grave questions of wage and 
rate disputes, the issue of any extraordinary securities, the consolidation 
of the roads one with another, and generally to speak the last word on 
every subject worthy of its attention. 

Let the government, which has made such a failure during the war 
period of ownership and control, settle with the railroads on a fair basis 
and keep their hands off in the future. It means that our halting pros- 
perity will go forward by leaps and bounds, every mill will work to its 
capacity, every store and shop will thrive, labor — relieved of the tyranny 
of its leaders — will be happily and steadily employed, and the railroads — 
competing as of old — will strive with each other as to furnishing the 
best and cheapest transportation in the world to the American people. 

The walking delegate moist go out of business or go to jail. He is a 
menace to the whole foundation of legitimate Unionism. He is the cheap 
ward-heeler with just enough political instinct to make him a dangerous 
grafter. He preys upon the contractor and is consequently destructive ; 
he lives off the contributions of the worker and is a living misrepresen- 
tation of honest toil. He is the cause of the breaking up of homes and 
the hunger cry of children. Through his nefarious acts blackmailing 
becomes a recognized art, sandbagging a pastime and premeditated mur- 
der an almost daily incident. Laws should be placed upon the statute 
books of every state forbidding his existence and prohibiting his voca- 
tion. The walking delegate is a creature supported without work in a 
style far ahead of what he is entitled to. The future of America depends 
on the destruction of the closed shop wherein radicalism finds behind 
its closed doors fertile soil for economic idiocy. 

Because the state of Kansas has found in a civilized court for the 
administration of industrial justice a substitute for the barbarity of the 
strike, organized labor is up in arms, or rather those leaders of organized 
labor to whom, as Governor Allen of Kansas has pointed out, organized 
labor is worth $60,000,000 a year in salaries. Kansas says the right to 
work is as sacred as the right to quit work, but the right to foment or to 
call a strike in any industry "affected with a public interest" does not 
exist. The public right to the necesssaries of life takes precedence over 
the right to strike. The court of industrial relations will take care of 
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anything worth striking about, and take care of it peacefully. Howat, 
the closed shop evangel of those parts, promptly calls a coal strike to 
defy the industrial court, just as the American Federation of Labor 
urges its followers "to resist * * * the usurped authority of courts 
through writs of injunction or otherwise." « 

All this is war — ^war 'on American democracy and the American 
republic. Defiance of government! Defiance of courts! Denial of in- 
dividual liberty! Control of transportation and coal and industry! 
whoever controls these elements of life, controls the state. Whoever 
acquires such control will command the government. That we have al- 
ready seen demonstrated by the railroad brotherhoods. It means a 
super-government of the labor unions, for the labor unions, by the labor 
unions, with each set of unions picking the public carcass for all it can 
get. It means a soviet system under which taxation will destroy private 
property as eff ecutally as force destroyed it in Russia ; or it means some 
other variety of socialism, for private property and individual rights 
and the closed shop cannot long live together in the same house. It 
means national bankruptcy. It means anything but American democracy 
ts we know it, and the American republic as we have made it. 

EDITORIAL COMMENT. 

The administration seeks fuU authority to negotiate, comi^romise or post- 
pone, at will and in secret, payments of the colossal debts now owing us from 
European governments. Should this authority be given? 

Not by any means — not for a day — not for a single hour! Not until the 
flow of fresh millions from the United States Treasury to foreign nations has 
been entirely stopped, not until there is new evidence of good faith in hand- 
ling the nation's money for the nation's benefit, not until the American people 
cease to be wrung with taxes to sweeten the lot of others who fight and pay 
not — only then and not before should one item of additional power be granted 
anybody to yield or give a single additional million of America's money to 
Europe or Europe's governments. 

The United States is not the drunken sailor among nations, not the Santa 
Claus of the solar system, not the lender-in.chief and spender-elect pf the 
whole universe! The American people are not a free gift, their government 
is not a gift enterprise — not by rights and not by intention. They refuse the 
part. They have refused the part. Is there no man in Congress to act up to 
these facts? Is there nobody left to say "No!" 



The present rapid fall of prices from the lofty heights reached during the 
war is not new in American economic history. This is the third time that it 
has happened. The first time was during the War of 1812, when America was 
in reality participating in the world-wide conflicts of the Napoleonic era. At 
that time wholesale prices in this country reached almost exactly the figures 
that they attained last Summer . From that point they fell ofC rapidly but ir- 
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regularly for thirty years, until the same commodities could be bought for 
much less than half of what they had cost during the war. At this point 
they turned and rose during the next twenty years, the last five of which were 
those of the Civil War. During that conflict wholesale prices once more reached 
the high level that they had touched half a century before and again they 
, turned and fell rapidly but irregularly for thirty years. In 1895 and 1896 they 
reached the lowest point shown in American records and once more turned as 
they had before and rose for 25 years, the last five of which were war years. 
This brings us to the Summer of 1920; and, looking back over a little more 
than a century, it becomes clear that the present situation with regard to 
wholesale prices has been experienced twice b^ore in America, and that each 
time it has been followed by about twenty years of falling prices and then 
twenty years of rising prices. The fundamentally important question before 
American business today is whether or not the present decline is to continue 
for some similar extended period. 

Long periods of falling prices and long periods of rising prices make two 
different worlds so far as the conduct of business is concerned. The business 
men of today were brought up in a long period of rising prices, but their 
fathers lived their business lives during a period of price declines. That is 
why there is but little sympathy between younger men and older men when 
the problems of business are under discussion. 

During a period of falling prices and fixed charge, such as annual pay- 
ments on a mortgage or rent or taxes, becomes harder to pay each year than it 
was the year before. If goods are made from materials bought at wholesale 
their value decreases while they are in process of manufacture and profits 
disappear while the articles are being made ready for sale. In a period of 
rising prices all this is reversed. The rent and the taxes are easier to pay 
each year because each dollar represents a smaller amount of manufactured 
goods. If raw material is bought at wholesale and made into finished article, 
the profit on it increases during the process, because the raw materials have 
become more valuable while they were being worked upon. 

Because of the operation of these principles, success has come during the 
past quarter of a century in America to the business man who had faith and 
daring and was willing to take a chance. Business success, like much of 
America's machinery, has become semi-automatic in character. Optimism has 
become the business man's religion. 

A similar process will take place during the present readjustment. There 
must be a working relationship between wages and prices; and, in the last 
analysis, thQ pay of the workers must depend on the amounts that they pro- 
duce. If prices fall, but output rises, then wages will not have to be reduced 
as much as prices. 



A passion for regulative legislation seems to have taken possession of the 
country of late. It came upon it suddenly, much more like an impulse of im- 
patience than like a deliberate purpose. Various abuses have sprung up in 
conduct of the business enterprises of the country, and the Government must 
put an end to them by drastic regulation, is the rough and ready reasoning 
of the reformers. 
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What strikes us most about all the regulation and remedial measures 
adopted is that they are based upon what is for us an entirely new conception 
of the province alike of law and of government Governmental control, which 
we are undertaking so extensively and with so light a heart, sets up not a 
reign of law, but a reign of discretion and individual Judgment on the part of 
governmental officials in the regulation of the business of stock companies 
of thousands of communities. We can see no radical difterence in principle 
owned by innumerable private individuals and supplying the chief investments 
between govermental ownership and governmental regulation of this dis- 
cretionary kind. 

Governmental commissions cannot possibly understand business better 
than those who conduct it Their regulative interference with business will 
only complete the confusion and embrarassments into which we are so swiftly 
stumbling. The old processes of law are the more difticult but the more ef- 
fective. We must discover just what transactions we wish to put an end to; 
must have once more the reign of law rather than the reign of Government 
officials. 



A man's right to work is one of the most fundamental rights of his being. 
It is the right to the exercise of his powers of body and mind. It is more — 
it is the right to his life, which depends for sustenance on the fruits of his 
labor. It is, for the same reason, the right of his wife and children to their 
lives. Of this ri^t no man can, with any shadow of equity, deprive another. 
Neither can any man by his own authority dictate to another when and how 
this right is to be used, else such a one were his subject, his slave. And when, 
in order to deprive a man of his right to work, violence is used and bodily 
injustice done to him; all semblance of liberty is effaced; physical force be- 
comes the law that rules the relations of man to man. 

Nor must it be said that what is denied to one man may be allowed to 
many men bonded together in unions or associations. Voluntary associations 
of citizens possess no right that is not inherent in the members as Individ, 
uals. Unions or associations are mere aggregates of individuals having no 
rights other than such as individual citizens may claim. 



Dr. Antonio Zylttie, the noted Spanish psychiatrist, who has recently 
completed a trip around the world in the interest of science, is reported to 
have said in an interview in Paris: 

"Crime is not inherited; it is the outgrowth of environment, pure and 
simple. True, there are peculiarities in people, but these grow out of brain 
conditions or hallucinations, which remove the afflicted from normal society. 
The cycle of fate does not hand down an inherited brain taint or instinctive 
criminal frustration. There is little human difterence between the normal and 
subnormal. Its all a question of aggravated situations and conditions. 

"Some of our criminal court judges would have the public believe that 
examination of the patient will disclose the depth of mentality or the breadth 
of capacity the brain power machine has. This is not so." 

Dr. Zylettie further said that no brain has a perfect tissue or cells, and 
that among those who pose as the most knowing and are recognized as of 
the highest intellectual type, there are graduations as pronounced and 
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lesions as marked as can be found in the so^alled degenerate. In concluding 
his interview, the learned Doctor remarked: 

"I do not believe that the insanity experts who examined and testified as to 
the mental condition of Oiteau, would find Judge Harry Olson, of Chicago, Dr. 
Coulton, of London, England, the social welfare disciple, or a hundred other 
notables, are any more sane than twenty per cent of the unfortunates they 
have committed for examination. The difference is only one of degree, that 
is all." 



The making of reform laws seems to have far outrun the making of 
books. Perhaps the scientists may yet And that our proclivity for such law. 
making is the result of some defect in our teeth or in some gland and bring 
about a remedy. Just now, however, the situation is rather hopeless. From 
New Mexico, long noted for conservatism and sanity in the matter of legisla- 
tion, comes the news that the attorney general has held that the new anti- 
gambling act "prevents baseball games for pennant, prize, or anything of 
value." Reformers, especially of the half-<baked variety, have been respon. 
sible for much freak legislation, and there can be no doubt well-meaning re- 
formers were responsible for the initiation of the New Mexico law in question. 
One may assume that the witch hunters were also well meaning according to 
their concepts, but one would not conclude that they were well advised. 



A question involving the whole sporting world and effecting all classes, 
high and low, the fftmous and the obscure, is holding the attention of England, 
it is a law case awaiting decision by the House of Lords, the court of finfed 
appeal, and has beeit brought to these august people in order to test the 
validity of an enactoient nearly a century old. The decision of this matter, 
in so far as it will constitute a precedent, may have its notable effect upon 
Americans. 

Though William IV Is dead, at the moment of writing, and has been 
since 1837, he lived long enough to put his signature to the gaming act in 
1835. This ancient law is now exercising the House of Lords in the persons 
of the Lord Chancellor and his associates. Lords Buckmaster, Carson, Sumner 
and Wrenbury. 

Stripped of its legal phraseology and circumlocution, this law is to the 
effect that notes or bills given in payment of gambling debts are void and 
that monies paid through these instruments are recoverable. That is to say, 
if you bet five pounds on "Craig an Eran" to win the Derby this year, 
and paid your loss to the bookmaker by check, you could, under the gaming 
act of 1835, sue him afterwards for the return of the money, ibecause no legal 
consideration was involved. 

On the other hand, if you had paid your debt of five pounds in cash, 
you would have no rig^t of recovery. 

The law is admittedly archaic, for at the time of its passage a ''noteT' 
or a '1)111" had not the significance possessed today by a check. 

A decision to the efTect that a modem check is to all purposes the same 
as a "note" or "bill* within the meaning of the act, undoubtedly would result 
in an immediate flood of actions from bookmakers and clients seeking to re. 
cover all the money they had lost over the races. The list of Divorce Court 



Digitized by 



Google 



EDITORIAL COMMENT 231 

proceedings will fade into an ignominious "also ran." In cases where a book- 
maker and his client had done business over a considerable period by check, 
with numerous payments in each direction, there would obviously be con- 
siderable complications. 

The Secretary of Commerce for the United States has reported that this 
nation has had in the fiscal year ending June 30, 1921, a slump of more than 
13,000,000,000 in foreign trade — one-haU in import and one.half in export; 
and that the members of Congress are wondering if this slump is responsible 
for the "internal industrial depression." Wlhat do they think caused it? 
The Procession of the Equinoxes, the Dempsey-Carpentier fight, the defiection 
of the Gulf Stream, or the heat wave? 

Does any man not an idot believe that a nation can lose more than 
$1,000,000,000 annucdly in revenue by its legislation, 11,000,000,0000 annually 
in income taxes, more than 13,000,000,000 in foreign trade, and not "feel in* 
temal industrial depression?" 

This financial chaos is due to a policy of centralization and it is another 
evidence that history repeats itself. Centralization brings the nation under 
the control of the hierarchy whose vicious legislation brings financial chaos 
which ends in fire and blood. The fiscal disorders of France in 1789, 1830 
and 1848 called for remedy and the French Assembly calmly let the fiscal 
matters alone while they revised the Ten Commandments. And the same 
with the Russian Douma — ^their work ending in fire and blood. 

What has the Congress done since March last toward remedying the 
fiscal ills of the United States. So little, that it counts for nothing. What 
may we expect that it will do? We fear — nothing: Probably eight.tenths of 
the members of the Congress are actually afraid to take the steps which they 
should take to enact the laws which they should enact, looking toward an 
increase of revenue so that the business interests of the country will not 
suffer thereby. The public at large feel that the menvbers of Congress and 
the Senators seem to have an idea that they were elected only for the purpose 
of revising the Ten Commandments, remodeling by revision and amendment the 
doctrines of Jesus Christ, and when it comes to attending to strictly business 
matters, their mental equilibrium is paralyzed. 

It is today, we believe, the sense of the voters of this country that their 
representatives should not act in a cowardly way, that they should not feel 
that opposition to the Volstead Act, for instance, means social degradation, 
or drunken debaunchery. 

We are inclined to the opinion that in a short time there will arise a 
class of men, intellectually builded after the signers of the Declaration of 
Independence, and that they will not hesitate, that they will dare to fulfill a 
public duty, and that they will favor the enactment of laws for the interests 
of the whole people, their comfort and convenience. With such laws upon 
our statute books, boot-legging will once more become a crime, home-brew 
will fill not the stomachs of our citizenship, but will go where its belongs— to 
the swill-pail. It will not mean social ostracism to have a glass of wine or a 
bottle of beer with one's dinner. We have at the present moment prevalent 
conditions which are a disgrace to civilization, uneconomic in results, paralyz. 
ing and destructive in effect, and generally calculated to disrupt the home 
and bring opprobrium upon the law-loving, liberty-loving American electorate. 
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How Money is Made by Use of a Detail Memoranda of Woric Performed. 

There are over 100,000 lawyers in active practice in the United 
States. There are over 45,000 law offices ; firms that number from two 
to fifty legal attaches. Just how does this large body of workers keep 
track of the work they perform and the hours given to each engage- 
ment is a question of interest. 

There are accounting systems galore that change as often as there 
is a change in office management. There have been published from time 
to time learned treatises on "Files — ^What to do with old psqpers. Office 
Systems, Organization of a Law Office, Systematizing, Working to Best 
Advantage, Accounting, Qient's Money." These are all very well in 
their way, but do not take into account the fact that the lawyer derives 
his income from the product of his brain and its application to hours 
put in on the demand or on account of clients. 

"Charging Systems" is therefore of vital interest to the practi- 
tioner. He must maintain an accurate detail of the hours spent in his 
work and at the same time be able "to tell himself" the next day or a 
week or month after just what he did at a certain hour on a given day. 

There should be an accurate record of the time spent and the 
work done for each client, the day's works should be recorded and the 
memoranda should be explicit enough as to be available in case there is 
any question or controversy on the subject. Today more than ever 
the interests of the active practitioner demand an econcmiy of time 
which brings results. In this connection an extract from the report of 
the Committee on Office Management made to the Illinois Bar Associa- 
tion in June, 192 1, will not be amiss. It says: 

''While 'Honesty is the best policy/ system is a neceaaUy to the progres- 
sive lawyer. If a lawyer has not developed a system that wiU enable him to 
give Quick and satisfactory service, his clients will go to another lawyer who 
is better equipped. . . . 

"From the client's point of view it means quick and effective results and 
profit or at least a saving to him; hence satisfaction with the lawyer, willinir- 
ness to pay a fair fee, to recommend the lawyer to others, and to take future 
business to him. From the lawyer's point of view, it means time saved, results 
accomplished, and intelligent charge to the client, saving of wear and tear 
on the lawyer, and ability to do more business, to make more money and to 
get and keep more clients. . . . 

There is a demand for results. The legal profession must respond to that 
demand. In the niH pHua court the judge who is a good executive is more 
effective and renders better service to the community than the erudite judge 
who knows the theory of the law but lacks in executive ability and practical 
application of the law to concrete cases. 

"Today the lawyer who is experienced in business matters has the call. 
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Every lawyer shonld have a buBiness training in and out of college. He con- 
stantly advises on Imsiness policies and frequently becomes the executive head 
of great enterprises. It may seriosuly be argued that the lawyers would better 
serve the public and themselves if they would abolish the old traditions of 
the profession and become business men with knowledge of the law. Let 
them compete with one another and with business men on an equal footing. 
As it is today, the lawyers are frequtti ly the losers by following the old re- 
gime. The client does not hesitate to drive a sharp baurgain with the lawyer, 
while the lawyer always gives the best of it to the client" 

It is impossible to outline a system that will fit both the large and 
small offices. The range is too great between the one-lawyer office, 
with one employee, occupying one comparatively small room where 
the gross income is, say $2,000 per year,and a large office in a large 
city, where they have 50 employees, operating expenses between $100,000 
and $200,000 per year, a stenographer for each member of the firm and 
many more besides, a library of thousands of volumes occupying a 
great room which costs $6 per square foot per year, two telephone 
switchboards and twenty telephone trunk lines, eight office boys, six 
clerks with the managing clerk and his assistant, two filing clerks trained 
for library work, and a gross income of $500,000 per year. However, 
the principle of organization is the same, only its application is varied 
to meet the different situations. Many appliances and methods are 
common to both, though the degree of elaboration differs. The report 
states, that on the whole, ,it seems better to outline a system that is 
suited to large firms, leaving the small firm to eliminate features that do 
not fit their individual requirements. 

The average lawyer relegates to secondary importance, if he con- 
siders it at all, the keeping of an accurate record of all the work he has 
done throughout the day. He also gives little consideration to the in- 
stallation of a system by which he can determine with a reasonable de- 
gree of accuracy the value per hour or per day of such services as he 
lenders. Considering the loose methods of accounting that have pre- 
vailed until recently in the mercantile world this condition is not sur- 
prising, but the legal profession is too intelligent and progressive to lag 
behind the business world. Theoretically, a record should be kept of 
every minute in the day; practically, only the more important matters 
can be preserved. In large offices employing a bookkeeper, each mem- 
ber of the firm should be provided with a pad of printed blanks, on 
which he will note down the day and hour and time consumed on each 
item to which he devotes his attention, and to whom the services are to 
be charged. These slips will be assorted, posted and filed by the book- 
keeper. Such a system is too cumbersome for the small office. A much 
better record is made by having blanks printed and padded, about six 
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by nine inches, with a column in which the working hours of the day 
are divided into thirty minute intervals, followed by columns for the 
nature of the services rendered, to whom charged and the time con- 
sumed. A complete record is thus available^ and proper charges can be 
made. In cases where clients question the reasonablesness of the fee, 
such a record of the work done is invaluable. At first it is difficult to 
remember to keep such a record, but in time it becomes as easy as any 
other part of the office routine. As a means of refreshing the memory 
such a record often becomes valuable, and from its use many small ser- 
vices will be billed and collected that otherwise would have been for- 
gotten. In the hurry of busy times, a lawyer frequently forgets extra 
services he has rendered, but with such a memorandum he cannot do 
so, and the losses thus avoided amount to a considerable sum in the 
period of a year. 

In the matter of charges and the system of entries the same rule 
applies to both large and small offices. It must of necessity be so as 
no man can remember back for any length of time and bring to mind 
just what hour or day he was engaged on a certain detail and particu- 
larly its importance as to the matter of charges for the service. 

Speaking of "charging systems" for the purpose of keeping an ac- 
curate record of the time spent and the work done for each client the 
members of a law firm should each make out a record the same day 
in which such work is done and it should be sufficiently explicit as to be 
available in case there is any controversy on the subject. Some lawyers 
dictate a memorandum at the end of each day and others prefer to enter 
the information in a bound book kept for that purpose. In either event 
it is important that the record be made each day and kept in scmie per- 
manent form available not only at the end of the month but at 
any future date. As the essentials of a practicable charging system 
the following alternative plans are suggested: (i) A time book, or 
daily record book, about four by ten inches, in which the lawyer enters 
the necessary details each day; and a time ledger, loose-leafed, about 
eight by fourteen inches, in which are to be copied each day in chrono- 
logical order the items in the time books of the members of the firm 
(2) Charge slips, or cards, containing the same information as the 
time books, which can be arranged to show the day divided into thirty- 
minute periods, and also made to divide laterally at any point so that 
the various portions can be filed in appropriate envelopes ; and an en- 
velope file in which the card slips are filed each day in envelopes marked 
with the client's name or the case ; or a time-ledger in which the informa- 
tion can be copied each day from the cards. 



Digitized by 



Google 



CHARGING SYSTEMS 235 

A leading lawyer at the New York City bar some time ago informed 
the writer that he had saved for his firm over $30,000 yearly by a system 
of charging that has been found for a variety of reasons to be invalu- 
able. The busy lawyer cannot be expected to wait imtil the end of the 
day and go back recalling each and every caller who has consulted him 
and the exact time given to such client. The entry must be made while 
the affair is clear in the attorney's mind. For this purpose there should 
be on the desk a page so arranged that pencilled entry can be made im- 
mediately after tiie conference. At the end of the day this page can 
be taken and the charge items carried forward to a day book kept for 
that purpose or preferably into a journal which will give a cross refer- 
ence to the page slip number. The lawyer is supposed to and does give 
service based on business like methods but does he generally place his 
own office affairs on the same basis. The law is a learned profession 
and at the same time it is a pursuit which has a strictly business side. 
In nine out of ten cases if issues are tried out before a court on a purely 
abtstract intellectual basis, the results will spell failure. The late Chas. 
F. Mathewson of counsel for the National City Bank, 55 Wall Street, 
New York , used a sheet form for detail entries. He found it a neces- 
sity. In discussing the form and advantage of this charging system over 
any other, he said: 

"The plan used originated with me and has saved me many thous- 
ands of dollars annually. I would not know what to do without my 
charge sheet. Its value will be appreciated by the lawyer who expects 
to be paid for appointments and consultations.'' 

Mr. Mathewson was a busy man; graduating from Dartmouth Col- 
lege, he removed from St. Johnsbury, Vermont, to New York City, and 
enrolled as a law student at Columbia University. On graduating he 
joined the law firm of Elihu Root and Mayor Strong of which he 
became managerial director and then junior member. Mr. Root re- 
tired to become a member of the President's Cabinet, and when Mayor 
Strong deceased it remained for Mr. Mathewson to become the actual 
head of affairs in the largest law office in New York handling big busi- 
ness. His charges for consultation were uniform and fixed at $50.00 
per hour, or any part thereof, and as a rule appointments had to be made 
a day or two ahead. A poor boy, he entered the practice of law with 
less than a thousand dollars, and died in harness after forty years 
active professional life, leaving an estate of over $1,000,000. 

We recommend a charge sheet in form and design as shown on 
next page. 
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THE CRIME WAVE (I) 



The Indeterminate Sentence and Judicial Parole Held Responsible. 
By James M. Kerr (2), Noted Ijaw Writer of CalifcHnia.' 



The times are sadly out of Joint and of evil portent. Good people, earnest 
citizens, and the law-abiding everywhere are striving to ferret out the cause 
or causes leading up to and responsible for the present state of affairs, and 
inquiring earnestly after the remedy to be applied. Criminals and crimes 
of all grades and degrees are in evidence as never before in the history of 
the nation, and are found distributed everywhere throughout the Repul^lic. 
We have crime in business — ^in all classes of business and everywhere, from 
the cobbler on the street comer to the princely manufacturer declaring thirty 
per cent dividends quarterly; crime in labor unions — ^theft by extortion run- 
ning into the millions by leaders and officers, and declarations of economic 
war upon the innocent and unoffending general public because of some real 
or fancied grievance with the employer, or to compel an increase in the wage 
or a shortening of hours of labor; crimes in politics — from stealing nomina- 
tions, stuffing ballot boxes, to purchase of seats in the United States Senate; 
crime upon the street Any hour of the day or night, in Los Angeles, New York. 
Detroit, or elsewhere in the country, you walk the streets at the hazard of 
meeting a festive hold.up man, with or without a disguise, but with a ''per- 
suader" in the shape of a "42 Bulldog", who relieves you of your pocket 
change, your Jewelry, and everything else of value about your person readily 
convertable into money. You leave your home, either by day or night, at the 
peril of returning to find that a bold intruder has invaded the premises and 
disponed you of everything readily portable. Hens are lifted from the roost, 
automobiles are taken from the parkings by day and by night, comely maidens 
are snatched from the street in broad daylight, hustled into a high-i>ower 
machine for an enforced ride with strange men, — and few of these ever come 
back. 

The morale of the people seems to have met with disaster. There seems 
to be a general breaking away from our former healthy ideals as a people, and 
from our honorable traditions as a nation; everything seems to be in ferment 
and unrest. Religion itself has ceased to function properly; too many con- 
gregations are commercialized clubs; and the position of pastor has been de- 
graded to the realm of a business calling. Judges upon the bench set up their 
individual opinions and ideas of law and Justice, and administer those opinons 
and ideas regardless of fundamental principles and even of positive provisions 
of law, in some instances; assuming the function of the legislature and read- 
ins into a positive law, by construction, not only what the legislative depart- 
ment never placed there, but positively refused to put into the statute. There 
are few arrests for crime in proportion to the number of crimes committed, 
and of those arrested few are convicted; of those convicted or pleading guilty 

1. Abstract of an address delivered before the Open Fomm of the Men's Club of the 

First UniTersalist Church, Los Angeles, California, furnished by one who 
was present. 

2. All copyright interests reserred by James M. Kerr. 
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to the aecusatlonB brought against th«in» few pay the penalty of their mis- 
deeds. Officers of the public peace arrest men known to be wanted for crimi- 
nal operations— and then set them free for a share of the ''spoils". Police 
officers enter into conspiracies to protect, and actually protect from arrest 
or molestation in their criminal operations, bunko-men, gamblers, pick^ 
pockets, and other like predatory denizens of the underworld, for a percentage 
in the ''winnings"; and when these unworthy officers are caught in their 
crimes and removed from the police force, have the hardihood, as in San 
Francisco, in the case of MacPhee v. Board of Police Commissioners (3), to 
bring an action in the courts to compel restoration to the police force, that 
they may continue their nefarious practices! 

'Wlhere a criminal is apprehended and convicted, his chances are more 
than good to be turned loose upon his own parole to continue his criminal 
career and prey upon society,— no matter what the character of his crime. 
A man in Portland slays his sweetheart, is convicted of manslaughter, sen. 
tenced to a term in the state prison, — and promptly paroled by the trial Judge 
without crossing the prison door-sill A man in Los Angeles deliberately takes 
the life of a man whom he conceives has wronged him in his domestic rela- 
tions, — ^and it is granted such was the fact, and an aggravated case, — ^is con- 
victed by the jury, sentenced to state prison for a maximum of ten years, and 
promptly paroled without serving an hour. A man in Salt Lake City, entrusted 
with the confidences and the money of the general public, embezzles many 
thousands of dollars, pleads guilty to the charf^e, is sentenced to prison for 
a term of years, as the law requires, and paroled during good behavior by the 
trial judge who sentenced him for his misdeeds, without requiring him to 
serve an hour of the sentence imposed. 

When such a state of affairs and such things as these occur in the com- 
munity, and elsewhere in the country, is it a matter of wonderment thaat the 
general public are led to speculate as to, — and the daily and weekly papers 
everywhere to discuss, — ^the cause or causes of the "crime wave", and the 
seeming miscarriage of justice? We have abundant and wholesome laws in 
our Penal Code, with appropriate penalties, which laws, if enforced and the 
penalties exacted, would have a marked tendency to lessen the amount of 
crime occurring in our community. But any criminal law, no matter how ad- 
mirable and sufficient it may be, or how drastic its penalties, will not be re- 
spected and obeyed unless it is uniformily enforced; the full penalty of the 
law exacted when conviction for each infraction as the same is prescribed by 
the legislature and adjudged by the court, and the punishment made to follow 
the crime as certainly as the night follows the day. These laws are power- 
less to check the crime in our midst unless they are enforced; and no law la 
enforced unless the penalty prescribed by the legislature, as adjudged by the 
court, is required to be undergone, both in the letter and the spirit of the law« 
A judicial parole is in no sense an enforcement of the law; it is rather a judicial 
miscarriage of justice. 

Oliver Goldsmith's well-known line, declaring that 

"Laws grind the poor, and rich men rnle the law**, 
no longer describes the condition that prevails. The "underworld" is in the 

8. SC Cal. App. 808, 171 Pac. 1066. 
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ascendant, and has thrown monkey iwrenches into the wheeUi of criminal jus- 
tice. The flrst of these sections provides for what is known as ''the indetermi- 
nate sentence", and the second for what is known as "the judicial parole". 
There are those persons who are of the firm belief that these two sections, 
and their working.out in practice, are more largely responsible than anything 
else for the present riot of crime in our community and state, and elsewhere 
in the nation — for similar statutes have been passed in other states, As to 
the potency of these laws as crime-producers and crime-encouragers, it is not 
the purpose to hazard an opinion. It may be said, however, that both these 
laws are, alike, opento two very serious objections; one on the ground that 
they are contrary to sound public policy, and the second on the ground that 
they are, alike, unconstitutional and beyond the power of the legislature to 
enact. 

Attention here will be directed to the last objection named (4), and con. 
fined to a discussion of the unconstitutionality of the judicial parole. It may 
be premised that the indeterminate sentence is alike unconstitutional, but its 
unconstitutionality is of another kind in that it violates the rights and pre- 
rogatives of the judicial department to fix and determine the punishment the 
convicted person shall undergo, and to assign that power and prerogative to 
a body of men unknown to the constitution; and it is further open to the ob- 
jection that it is an attempt by the legislature to delegate to a body of per- 
sons unknown to the constitution the right and duty to fix and assess the 
penalties for violations of the penal laws, and this being purely legislative 
duty, the attempted delegation of the duty is unconstitutional. 

Those who maintain the right and power of a trial judge to parole a con. 
victed person, under a suspended sentence during good behavior, after sen- 
tence passed, claim that such a power inheres in the trial judge, deraigned 
from the power and prerogative to parole exercised by the judges of 
the common-law courts of England. It is thought, however, that the common- 
law judges of England never had and never exercised such power and pre- 
rogative. The reported English cases do not warrant such an assumption. 
But even if the common-law judges of England had and exercised such power 
and prerogative, — granting, for the sake of the argument, that they had and 
did, — ^this furnishes no ground for assuming that trial judges and even magis- 
trates in America have such a power and prerogative, because — as it will be 
attempted to be shown — of the difterences and distinctions in the fundamental 
law and criminal procedure of the two countries, and the inapplicability of 
the English precedents, in this regard, under the genius of our American 
institutions. 

It is the commonly-accepted opinion that the genius of the American in- 
stitutions is borrowed from, or founded upon, the laws of England, including 
that large and elastic body of fundamental principles known as the Common 
Law. This is true in a restricted sense, only. When the colonists came to 
the New World they brought with them, and were governed by, the English 
law and procedure, embracing both the statutory enactments of parliament 
and the body of common law, or so much of it, at least, as was applicable to 

4. The qnettion of "Judicial Paroles Against Sound PnbUc PoUcy" has been dis- 
cussed for The American Law Review, and is expected to appear in an early 
number . 
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their situation. The Colonies, until the time of their separation, were in 
truth and in fact an integral part of the Mother Country, having the same 
laws, and governed by practically the same customs and usages in the New 
World that they had been in the Old World — except that the Church of Eng- 
land was not recognized as the state church, and conformity required. The 
colonists had religious freedom and the right to worship God according to the 
dictates of their individual consciences, in so far as the Mother County was 
concerned, whatever may have been the religious intolerance of the respec. 
tive colonies — as in theocratic New England. As a matter of fact, however, 
there was but one colony in the whole thirteen in which there was genuine 
religious tolerance, and that was the one founded by Lord Baltimore — Catholic 
Maryland; and there was religious tolerance in that colony because, and only 
because, it was enjoined as a condition in Lord Baltimore's charter. 

The Common Law of England, as modified through statutory enactment 
by Parliament, became the basis for the law in all the American States formed 
after the triumphant ending of the War of the Revolution; but in so far, only, 
as that law was applicable to the conditions and requirements of the respec- 
tice commonwealths thus formed. This limitation is explicitly declared in 
various state constitutions, and enforced by the decisions of the courts in the 
various jurisdictions. The common-law method of procedure was, in ^ect, 
if not in its actuality, the basis of the procedure adopted in all the jurisdic- 
tions originally — ^and still prevails in some jurisdictions, long after its abandon- 
ment in England. In by far the larger number of jurisdictions in this country 
the reformed and simplified procedural method has supplanted the commonJaw 
method, even in its modified form in which it once prevailed generally in this 
country; under which prevailing method the pleader states the facts briefly, 
and the judge administers the relief to which the facts as stated and the 
evidence entitle him, whether the case be an action at law or a suit in equity. 

As a matter of fact, however, there is a fundamental distinction between 
the genius of the American institutions and the laws and government of Eng- 
land as the same prevailed at the time of the separation of the Colonies; and 
it is of vital importance to keep these difterences and distinctions in mind 
in considering, and arriving at a correct conclusion upon, the question which is 
the thesis of discussion now. he fundamental vitality of these dissimilari- 
ties and distinction, both in relation to procedure and in the genius of our 
institutions, will abundantly appear upon full consideration. 

In the first place, it is to be noted that the foundation-stone upon which 
the genius of our institutions is reared, — both federal and state, is a written 
Constitution. England has not now, and never has had, a written Constitu- 
tion, or, in fact, any Constitution at all, in the sense In which that word is 
used in America. By a constitution the American public understand a formal 
written document, drawn up by representatives of a state of country, and 
thereafter ratified and adopted by the people, containing (a) a bill or declara- 
tion of rights of the people, and (b) setting forth the fundamental law of the 
state or country, (c) designating and directing the principle upon which the 
government of the state or country is founded, (d) distributing and regulating 
the sovereign powers, (e) directing to what bodies or persons the respectiye 
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sovereign powers shall be confided and distributed, and (f) indicating the 
manner in which such powers shall be exercised. 

What is recognized and admired in the history, the laws, and the institu- 
tions of England as a 'X)onstitution", is simply certain great and enduring 
principles in relation to the restrictions upon the sovereign powers of the 
monarch respecting the eternal rights of the people, which principles have 
existed from the earliest day; expanding and adapting themselves to the pro. 
gross of civilization and society, and to the needs of the people; advancing and 
varying in development at different times, but essentially the same in sub- 
stance and in spirit in all ages. These great and abiding principles are 
based upon usage and custom, not embodied in any formal written fundamental 
law or statute, — ^further than is to be found in the Magna Charta, forced from 
King John at Runnymede by the Ck>uncil of Barons and Bishops on June 19, 
1215, and which was subsequently confirmed in the reign of Edward I by The 
Great Charter and the statute Confirmatio Chartarum, and the subsequent 
statutes known as the Petition of Right and the Bill of Rights, — the two 
latter of which, together with the Great Charter, Lord Chatham called *'the 
Bible of the English Constitution." The great and enduring principles which 
are known as the English Constitution, amount to nothing further than what 
we understand as a "Bill of Rights" of the people, drawn up and signed by a 
monarch, not formulated and promulgated by the people themselves. 

While there is a marked similitude, so far as fundamental principles are 
concerned, between the unwritten English Constitution and the various Ameri. 
can Constitutions, yet there is a fundamental difference and distinction in this: 
The American Constitutions minutely provide as to the division and distribu- 
tion of the sovereign powers, and prescribe in what manner these powers 
shall be exercised by the bodies or persons to whom they are confided; de- 
claring at the same time the bodies or persons or departments of government 
to which the sovereign powers are distributed shall not interfere the one 
with the other, and that a person or body of persons in one department shall 
not perform the functions, discharge the duties, or exercise the powers dele- 
gated to another department. All these provisions are lacking in the English 
Constitution. It has been well said in a North Dakota case that "there are 
not in England, in fact, and never have been, three distinct agencies of 
government, wholly independent of each other, with their powers and duties 
defined by the written law of the land, as is the case in America." (5). It will 
be shown presently that the judiciary in England is the direct representation 
of the King, and not of the people, exercising powers and discharging duties 
originally performed by the King. 

Under the genius of the American Institutions the government is tri. 
partite, the sovereign powers being lodged in (a) the legislative department, 
to which is intrusted the making, amendment and repeal of all laws, sub- 
stantive and procedural. (6; (b) the judicial department, to which is en- 
trusted the interpretation and enforcement of all laws, civil and criminal; 
and (c) to the executive department, which is charged with the duty of see- 
ing that all laws are regularly and justly enforced; and to which department 

6. Bz parte Hart, 29 N. D. 38, L. R. A. 1915 C. 1169, 149 N. W. 568. 
6. Bxception in those few stfttes where the rights of "initiative" and "referendum" 
are reserred to the people by the Constitution. 
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is exdUBively confided the Bovereign power to relieve from the operation of 
the criminal laws of the state or country, by way of repriere, parole or par- 
don. The duly and regularly constituted judge of the Judicial department, who 
is charged with the duty of the trial of a person accused of an infraction of 
the criminal law, after such person has been duly and regularly pronounced 
guilty of the accusation by the verdict of a Jury and an application for a new 
trial has been denied, is further with the duty of imposing upon such accused 
and convicted person the sentence which the legislature has provided, within 
the discretion allowed to him by the law. When this sentence has been pro. 
nounced, the powers and the Jurisdiction of the trial Judge are at an end — 
aside from the routine matters necessary for canning the sentence into ex- 
ecution, and formal procedural matters relating to a temporary stay of ex- 
ecution of sentence to give to the accused an opportunity to prepare a bill of 
exceptions and take an appeal to a higher court, or to give the convicted per- 
son an opportunity for an appeal to executive clemency. But this is the ut- 
most constitutional Jurisdiction and power of the trial Judge. 

^nder the genius of our institutions, a man convicted by a jury under an 
accusation of crime duly and regularly presented by indictment or informa- 
tion, has an inalienable right (a) to have a new trial awarded, that is, to have 
a re.hearing and re-examination given to the accusation and the evidence 
against and on behalf of the accused, where he can show any substantial 
grounds therefor, and in the absence of the existence or of the ability to show 
grounds for a new trial, (b) to take an appeal to a higher court for a re- 
view of the trial, conviction and sentence. Herein lies a vital and fundamental 
distinction between the genius of our institutions and the English Ck>nstitution 
and the Ck>mmon Law of England, under which latter a person convicted and 
sentenced on an accusation of crime had no right to have a new trial awarded, 
or to prosecute an appeal from the Judgment and sentence. 

In all those instances in which there are any extraneous circumstances 
surrounding the commission of* the crime charged, or any reasons existing. 
Justifying an extension of clemency, in whole or in part, to the convicted and 
sentenced person by way of reprieve, parole, or pardon, the power of extend- 
ing such clemency, and the prerogative to grant or refuse it, dp not and never 
have, in this country, resided in the trial judge. A judicial remission of pun- 
ishment, parole, under a suspended sentence, during good behavior, is nothing 
more or less than a pardon, limited or complete, dependent upen how the 
parole may eventuate, through the future good conduct of the party paroled, 
and is constitutionally beyond the power and prerogative of the trial Judge to 
grant, and is, for that reason, illegal, and must be set aside and the sentence 
ordered carried into immediate execution, upon the proper procedure taken 
by and on behalf of the state for that purpose (7). Any law the legislative 
department may exact for that purpose, through which it is sought to take this 
power and prerogative to remit punishment, or to grant or refuse pardon, 
either complete or limited, from the executive department and to confer it, 
to any extent whatever, upon the Judicial department, is an invasion and im. 
pairment of the power and prerogative of the executive department, and for 

7. Bz parte United States, 242 U. 8. 27, 64 L. ed. 129, 87 Sup. a. Rep. 72. 
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that reason Is within the inhibition of the constitution, and void. (8) To h(^d 
otherwise would be, in effect, to hold that the legislatiTe department may, by 
passing a new law, make a redistribution of the sorereign powers of goyem- 
ment; in other words, that the legislature may revise and amend the funda- 
mental law — ^that is, the Constitution — ^in a manner otherwise than by the 
method provided in the fundamental law itself—which is unthinkable and in- 
tolerable, if the genius of our American institutions is to endure. 

This exact question has been presented to the courts of last resort in 
various of the Jurisdictions in this country, and while there is some slight con- 
flict of opinion, the great weight of decision, as well as the better and only true 
doctrine on fundamental principle, is to the effect that the trial judges in 
America have no inherent Jurisdiction or constitutional power or prerogative 
(a) to refuse to pronounce the sentence provided by law, as prescribed by the 
legislature, upon all persons regularly and duly adjudged guilty in their 
court; (b) that a trial Judge cannot indefinitely or permanently postpone 
a sentence pronounced upon a person duly convicted, by granting to him a 
parole during good behavior; and (c) that a law seeking to confer such power 
and Jurisdiction upon a trial Judge is unconstitutional and void, upon the 
grounds already pointed out. The North Carolina Supreme Court, in Ex parte 
Hinson, has said that suspending Judgement, before sentence, in excess of 
Judicial power and authority, does not prevent a valid sentence being there- 
after pronounced in accordance with the requirements of the provisions of the 
statute (9). 

It is to be noted that in these cases in which there is an annunciation of 
the view adhered to by a small minority of the courts, there is manifest (a) a 
failure to grasp, in its entirety, the genius of our institutions and the distribu. 
tion of sovereign powers, with an inhibition against the exercise of those 
powers and prerogatives except by the persons or bodies to whom delegated 
md distributed; (b) an asRumptlon of an inherent power in the trial Judge 
whereas such Judge has no powers whatever except such as are specifically 
delegated by the constitution, or conferred upon him by the legislature, under 
and in pursuance of the provisions of the constitution; and (c) a reliance 
upon, as precedents, cases and a practice of a foreign system of Jurisprudence 
which have neither application nor authority under the genius of our institu- 
tions, — and in some instances citing and relying upon authority that cannot 
be verified. An instance of the latter kind is found in the case of People ex rel. 
Forsythe v. Court of Sessions (10), in which the court quotes and relies upon 
a passage said to occur in Hale's Pleas for the Crown, but which excerpt can- 
not be found in any edition available of that work. The same question was 
presented to the Supreme Court of North Dakota in a subsequent case, and 
a ruling announced in conformity with the great weight of American deci- 
sion. In North Dakota, by constitutional provision, the power to grant 
paroles, pardons and reprieves is taken from the executive department of 
government and lodged in a Board of Pardons, in which board resides the 
prerogative to grant or refuse all pardons, commute sentences, remit fines and 
forfeitures and the like. There is also a statute in that state seeking to 

& Snodffrast y. State, 67 Tex. Cr. Rep. 615, 41 L. R. A. (N. S.) 1144, 160 S. W. 162. 
9. IM N. C. 260, 86 L. R. A (N. 8.) 907, 72 S. B 310 
10. 141 N. Y. 288, 16 Am Cr. Rep. 676, 23 L. R. A. 866, 36 N. B. 386. 



Digitized by 



Google 



244 LAWYER AND BANKER 

confer upon trial Judgee the power, where the offence charged is a mlsdeamonr 
carrying a jail sentence, to suspend the execution of the sentence to imprison, 
ment The court in construing the statute declared that it must be remem- 
bered that the "state constitution vests in the Board of Pardons the power 
both to commute and to pardon. We have no doubt that following the analogy 
of the English courts, and as a power which is inherent in the court itself, 
and certainly under the sanction of the statute, the trial Judge can suspend 
sentence for a reasonable time in order to allow an appeal to the executive 
clemency. Beyond this, however, the courts cannot go. "The case at bar is, In 
fact, none other than one in which the court has, under the sanction of the 
statute, allowed the defendant that opportunity. To construe the statute as 
granting the power to the trial court to commute a sentence or pardon the 
offence would render the statute unconstitutional. To hold that the suspension 
is indefinite and only for a reasonable time and for the purpose of affording 
the prisoner, if he desires, an opportunity to apply for executive clemency, 
would render it valid. We so construe it." (11). 

In this North Dakota case the prisoner had been convicted of a mis- 
demeanor, fined three hundred dollars together with costs, and sentenced to 
six months in Jail. The fine and costs having been paid, the Jail sentence was 
suspended under the statute; the prisoner departed from the state and re- 
mained away for one year, and until after the period for which the Jail sent- 
ence was imposed had expired. On returning to the state the order suspend, 
ing the Jail sentence was set aside, the prisoner arrested and confined in execu- 
tion of Jail sentence. The proceeding was held to be valid under the construc- 
tion placed upon the statute. 

The important and intricate questions raised by the act of a trial Judge 
suspending a sentence duly pronounced, during the good behavior of a con- 
victed person, came squarely before the Supreme Court of the United States, 
on an application for a writ of mandamus to the United States District Judge 
for the Northern District of Ohio, directing him to vacate an order susp^iding, 
during good behavior, a sentence to the penitentiary for the term of five 
years under a plea of guilty to an indictment charging, in several counts, 
the embezzlement of the money of a national bank, of which the accused was 
an officer, and the making of false entries in the books of the bank, in violation 
of the United States statutes. The case was ably presented to the court, and 
thoroucrhly, learnedly, and exhaustively discussed by the attorneys on each 
side, as well as in briefs amicus curiae, filed by two firms of attorneys, repre- 
senting respectively the Bar of the Northern District of Ohio and the Prison 
Board of the State of New York. Ohio has a statute providing for parole by 
the trial Judge, during good behavior, of a convicted person, after s^itence 
pronounced. 

It was the contention of those opposing the awarding of the writ: (a) 
That there was inherent power in the trial court or Judge to suspend, during 
good behavior, the execution of a sentence duly pronounced upon conviction 
by a Judge, or under a plea of guilty, (b) That there resides in the trial court or 
Judge power to suspend sentence, deraigned from the Common Law. (c) That 

11. Bz parte Hart, 29 N. D. S8 L. R. A. 1915 C, 1169, 149 N. W. 668. 8ee diacnssioii The 
Conatitiitioiial Review 181. 
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the trial court or judge has a power and right bo to suspend a sentence hy 
reason of decisions of state and federal courts, (d) That the trial court or 
Judge possesses the power to so suspend a sentence because of its existence 
in federal courts and state courts in the Northern District of Ohio and else- 
where, and the implication arising therefrom. All these issues presented and 
claims made are squarely met by the decision of the United States Supreme 
Ck>urt, and giTen distinct and forcible denials of the existence of any such right 
in the trial court or Judge (12). 

The point most strenuously pressed, and upon which the greatest reliance 
seems to have been placed by those opposing the awarding of the writ, was 
the contention that trial courts and Judges have power to suspend sentence 
pronounced, deranging that power from the Common Law. There are some 
circumstances which seem to have been overlooked, and to which the United 
States Supreme Court, in its forcible and conclusive decision, does not refer, 
which it is thought should be constantly borne in mind. It is not necessary 
to go back beyond the lucid periods of EInglish history, — ^to the doom-books of 
Ethelred and other early rulers over the present British nation, around whose 
names cling the romances and legends of early English history, — to learn that 
originally there inhered in the person of the King all the functions of govern- 
ment; that he ruled the realm; made the laws by kingly order; and admin- 
istered the laws. Wherever he traveled the people who had suffered wrongs, 
or who had rights to be enforced, applied to the King in person, who heard 
the parties and gave Judgment. Those who were guilty of crimes he subjected 
to punishment. When the affairs of the realm grew to the proportion that 
they occupied his time and attention and made it impossible for the King per., 
sonally to hear causes, right wrongs, and punish crimes, he appointed persons 
to represent him in this regard, and the persons thus selected at first did not, 
and even at the present time in England do not, represent integral part of 
the functions of government which is separate and distinct, like the American 
judiciary; but they acted and do act for and on behalf of, and in the place 
of the King, being endowed with the kingly powers and prerogatives. The per- 
sons thus appointed to determine rights, redress wrongs, and punish crimes, 
accompanied the King on his joumeyings through the kingdom or sat in the 
King's hall, and to them suppliants were referred. Henry de Bracton, the 
first writer of repute upon the English law, was of those judges who heard 
the "pleas which follow the King", having been appointed in 1245 and occupy, 
ing the position at the time of his death in 1268. The court, in which Bracton 
presided, was the precursor of and developed into the Court of King's Bench 
after the establishment of the Chief Justicar by William the Conqueror. This 
Chief Justicar was a personal representative of the King, but of a higher 
order, given larger powers, being chief in power and authority to the King 
himself, and ruling the realm like a viceroy when the King was beyond the 
seas, as frequently happened. The administration of the laws of the land 
through the Chief Justicar continued on the same footing seven reigns after 
William the Conqueror, but the Aula Regis,— the Royal or King's Court, meet- 
ing in the Hall of the King,— was for convenience divided, according to the 
character of the different causes coming before it to be heard, into different 

12. Bz parte United SUtct, 242 U. 8. 27, 64 L. ed. 129, 87 Sap. Ct Rep. 72. 

Digitized by VjOOQ IC 



246 LAWYER AND BANKER 

committees, -which committees are regarded as haying developed into the 
prieeent' Court of King's Bench— ambulatory until established at WIestminster 
by Magna Charta^ the Court of Common Pleas; the Court of Exchequer, and 
the Court of Chancery (13). 

Each of the courts above enumerated, and all the Judges presiding there- 
in, were, and still are, t*he direct representatives of the King personally, ear 
dbwed with all the kingly power and prerogatives touching the matters coming 
under their Jurisdiction; so that any indulgence that may have been ex- 
tended, any respites that may have been given, any continuances or stays of 
execution that may have been allowed in criminal causes, are to be regarded 
as having been extended, given, or allowed by the King in person; that it was 
by exercise of the power and prerogative of what^we know as the executive 
sovereign powers as contradistinguished from the Judicial powers. It is sub^ 
mltted that for this reason, any practices that may have existed in the com- 
mon-law courts of England, without conceding the existence of the powers and 
practices claimed to have been possessed and exercised by Uiose courts, — ^for 
it is not thought that the historic facts warrant the claim put forth, or that 
the authorities relied upon establish, that it was other than a power and prac- 
tice to temporarily respite for good and sufficient cause, — ^the English practice 
and the English precedents are not authority in the American courts, because 
of the diiferent and dissimilar genius of our institutions and government. 
The trial court and Judges in this country represent, not the sovereign King, 
but the sovereign people, and possess and rightfully exercise such powers, 
and such powers only, as the sovereign people, through the fundamental law, 
have conferred, and such as given by statutes enacted by the legislative de- 
partment of government under and in pursuance of the fundamental law. If 
this position is well taken it disposes at once and effectually of all the other 
grounds upon which are based the claim of power and prerogative of a trial 
court or a trial Judge to parole, during good behavior, a person who has been 
convicted and sentenced to imprisonment on a charge of crime. 

Regarding the contention that the trial court or Judge, possesses inherent 
power to parole after conviction^ the Supreme Court of the United States 
said that, while the trial court unquestionably possesses an inherent Judicial 
discretion to enable that court wisely to exercise the authority delegated to it, 
this fact does not warrant the contention made for the power to parole one 
convicted of crime, or who plead guilty to the accusations, after sentence, 
because such an assumption must needs "rest upon the proposition that the 
power to enforce begets inherently a discretion to permanently refuse to do 
so", which is In conflict with the distribution of sovereign powers made by 
the Constitution, interferetil with the function of the legislature to define and 
fix the penalty for the crime, and interferes with the right and discretion to 
relieve from punishment, which prerogative belongs to the executive depart, 
ment; and bsltb that "the proposition might well be left with the demonstra- 
tion which results from these considerations, but the disregard of the Con- 
stitution which would result from sustaining the proposition is made, if poa- 
sible, plainer by considering that, if it be that the plain legislative command 
fixing a specific punishment for crime is subject to be permanently set aside 

18. Campbell's Liyea of Chief Jattioes of Bngland, vol. I, ch. I. 

Digitized by VjOOQ IC 



THE CRIME WAVE 247 

by an implied Judicial power upon consideration extraneous to the legality 
pt the conviction* it would aeon necessarily to follow that there could be like- 
wise implied a discretional authority to permanently refuse to try a criminal 
charge because of the conclusion that a particular act made criminal by law 
ought not to be treated as criminaL" (14). 

Another consideration to be remembered in this connection is the tri- 
partlate character of our institutions abOTe pointed out, and the distribution 
of the sovereign powers of the people by the fundamental law in the manner 
indicated; and the fact that no mere court decision can change the genius of 
our institutions, and make a rcdista-ibution of the sovereign powers of the 
executive the prerogative to extend or deny clemency and to confer that 
power and prerogative upon the trial judge. That is what it is sought to do 
by deraigning from the common law practice a power in the trial court or 
Judge which is not conferred by the Constitution. In other words, it is, in fact, 
an effort to amend the Constitution, and to secure a re-distribution of the 
sovereign powers by Judicial decision. Merely to state the proposition thus 
boldly is to confute it 

The same is true regarding the last contention upon which it was sought 
to foist upon the public the practice and power contended for; to-wit, the 
recognition of the power as lawful because of its existence in practice in 
some state and federal courts, and the implication arising therefrom. This 
contention cannot be regarded as lawyer.like, and it is not conceivable that 
any member of the profession in good standing,-— without a client to serve and 
a cause to be won by whatever means, — ^would seriously contend that a mere 
court order, or any practice allowed to creep in which is extra-constitutional, 
can abrogate the fundamental provisions upon which all law in this country 
is based; or any course of practice of the courts, adopted at first without 
consideration, — or at least without adequate consideration,— and thereafter 
blindly followed under the "rule of precedent", assuming and exercising a 
power and prerogative which is plainly extra-constitutional, can abrogate the 
fundamental law of the land, upon which all laws and court procedure In this 
country is based. 

It is axiomatic, under the genius of our government, that the courts and 
Judges thereof do not, and in the very nature of things con not, possess powers 
and prerogatives which are ultraconstitutional. The sovereign powers, — ^ab- 
solutely all powers, — ^resided in the people before the drafting and adopting 
of the Constitution, and the people reserved to themselves all the sovereign 
powers not by the Constitution specifically delegated to one or another of the 
departments of government created and invested wiUi certain and specific 
sovereign powers. It will not be seriously contended that the powers and pre- 
rogatives of either of the departments of government in America are in any 
sense, or to any extent, super.constitutional, by any lawyer or any other person 
who fully understands the genius of our institutions and comprehends that, 
so far as the delegation and distribution of the sovereign powers of the people 
is concerned, before the formation of and adopting of the Constitution there 
existed a void, a tahvia rasa, so to speak, and that the Constitution is the sole 

14. Bz parte United States, supra, p. 42. 
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and only criterion by which are to be measured the powers and prerogatives 
of any department of government, or of any officer or person charged with 
the performance of the functions and the discharge of the duties assigned and 
distributed to any department by the Ck)nstitution. An exercise of any power 
or prerogative not specifically conferred is in violation of the Constitution; 
and any usage or custom in the courts which permits the Judges thereof to 
exercise a power and prerogative not conferred upon them, but which is spe- 
cifically delegated to another department, is in effect, to permit the Ck>n8titu- 
tion to be amended by such custopi and usage and practice of the courts,--« 
which is unthinkable. 

In discussing the contention made for the power of the court to parole 
after sentence upon the ground of usage and custom and the practice of some 
courts, the Supreme Court of the TJnited States, after showing how the prac- 
tice probably grew up "brought about by a scrupulous desire of the Judges not 
to abuse their undoubtedly discretion as to granting new trials, and yet to 
provide a remedy for conditions in cases where a remedy was called for in the 
interest of the crmiinal law itself as well as by tiie most obvious considerations 
of humanity and public well-being", the court added: "Saying that we may 
now hold that the right exists to continue a practice which is inconsistent with 
the Constitution, since its exercise in the very nature of things, amounts to a 
refusal by the Judicial power to perform a duty resting upon it, and, as a con. 
sequence thereof, to an interference with both the legislative and executive 
authority as fixed by the Constitution. The fact that it is said in argument 
that many persons, exceeding two thousand, are now at large who otherwise 
would be imprisoned as the result of the exertion of the power in the past, 
and that misery and anguish and miscarriage of Justice may come to many 
innocent persons by now declaring the practice illegal, presents a grave 
situation. But we are admonished that no authority exists to cure wrongb 
resulting from a violation of the Constitution in the past, however meritorious 
may have been the motive giving rise to it, by sanctioning a disregard of that 
instrument in the future. On the contrary, so far as wrong resulting from 
any attempt to do away with the consequences of the mistaken exercise of the 
power in the past is concerned, complete remedy may be afforded by the ex. 
ertion of the pardoning power." (15). 



36. Ibid. p. SI. 
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SOUTHERN STORIES 



DO U NOCKIN WEN AHM DBD. 
Ah nevah had much Scoolin, nor had a whack at College. 
But ah shore dun kept my eye pealed, a trying to git some nollege. 
And ah notice when a fellah dies, no mattah what he's been, 
A church goin chap, or one whose life Is darkly steeped in sin. 
The folks forgit the blttah things, they said but Yisterday. 
And now they find a heap of fine and pooty things to say, 
But if its all the same to you, just give to me instead 
The bokays while ah am living, and you can knock me when ah'm dead. 

And to my lady frens and Kin, Ah wis^ to say right now, 

Dont save your kisses to bestow upon my cold cold brow. 

Just give me kindly words while here, and speak in gentle tones. 

And not save your afection up, and carve it on a stone. 

What do ah keer when ah am dead, if the Herald or Gazette 

Gives me a lovely write up, with my pictur in mourning set 

It will not help me here at all, no matter what is said. 

So kindly heave "yoiir bokays now, and do you knockin when ah'm dead. 

It may be fine when one is gone, to have the folks talk so. 

And have the wreaths and flowers in loads, from relatives you know. 

It may be nice to have sich things, for those you leave behind, 

But just so far as ah am concerned, ah really do not mind — 

Ah am heah on arth today, and while ah linger heah 

Give me a helping hand now, with kindly words of cheer. 

Kind friends let's change the old style, while ah am heah on deck 

For ah won't keer a snap for flowers, when ah dun cashed in my check. 



COMFORTING. 

"Will this stuff kill me "* asked the suspicious customer. 

"I hope not," said the affable bootlegger, "but if it does there will be 
no reflection* on you or the members of your family. 

"How's that!" 

"I stand in with the coroner. He'll return a verdict of death from 
natural causes." 



OF COURSE SHE KNEW. 

A would be society woman of the Crescent City had returned from a 
visit to France. She was discussing social affairs in Ehirope generally. 

There are Dukes and Counts, Dutchesses and Countesses, Baron and 
Baronetts, then there are Knights of all kinds." 

"I've often wondered" said a lady friend, "just what are the Knights 
of the Bath?"' 

"Wby, Saturday night of course," replied the woman, whose position 
entitled her to know. 
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COURT RAPS TORRENS LAW 

The California Appellate Count at Los Angeles has taken an- 
other rap at the Torrens Law in a decision which has recently been 
rendered. Presiding Justice Conrey and Justices James and Shaw 
joined in the decision. 

The action grew out of the registration of certain adjoining 
properties in Altadena ,owned by Kate B. Morse and Kirke W. Rey- 
nolds. Mrs. Morse had her property registered as the Nonth half 
and the South half of Lot i of Howell's Subdivision, etc., with cer- 
tain exceptions and qualifications. After the Torrens decree had 
been rendered and had become final, she petitioned the Torrens 
Court, through the Registrar, to issue to her two new Torrens certi- 
ficates covering the same property, but describing it as ''Lot A of 
Tract 2904 and lot A of Tract 2985." 

The Court issued an order without notice to any of the adjoining 
owners, changing the description, which the adjoining owner Rey- 
nolds later claimed took five feet of his property. Reynolds then 
went into court to register the title to his property. Discovering the 
discrepancy, he sought to have the inew Torrens certificates gpiven 
to Mrs. Morse chamged so that they would not take five feet of his 
property. 

The application of Reynolds was granted. Mrs. Morse then 
appealed to the higher court and the decision rendered by the above 
named justices reversing the Torrens Court, grew out of the appeal. 

The Court states that if the five foot strip of land had been taken 
when the new Torrens certificates were issued and the adjoining own- 
ers and other interested parties had : tceivcd no notice of this pro- 
ceeding by Mrs. Morse, the Torrens certificates as to such additional 
land were in effect void. 

The Court, however, decided that this point n^ed not be decided 
in this case, because it found that the five foot strip was first taken by 
Mrs. Morse when she put the land under the Torrens System, and 
as the Torrens decree had become final, the Torrens Court had lost 
all power to change it, as with other judgments. 

This is a serious blow to the advocates of the Torrens system, 
because it has always been their contention that Torrens property 
was a sort of ward of the Court, and that upon an application to the 
Court at any time the original Torrens certificates or decrees could 
be changed and corrected. 
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The holding by the Appellate Court is that even though Mrs. 
Morse may have taken five feet of the property belonging to Rey- 
nolds, nevertheless the decree having become final, the Torrens 
Court could not take it away from her again. 

It has been the custom of the Torrens advocates to call into 
Court at frequen/t intervals all of the parties and to change, modify, 
add to or take from the Torrens certificates already issued. The 
decision' of the Court of Appeals will prevent future orders of this 
kind being made. 

This will be a great handicap to the Torrens advocates, because 
hundreds of parcels of property now under the Torrens system are 
incorrect, by taking in portions of their neighbors' property or 
omitting a mortgage or other encumbrance, a building restriction, 
etc. 

This was brought about in part by the haphazard and careless 
manner in which the Torrens attorneys handled the Torrens pro- 
ceedings. Now that the Court of Appeals has held that no future 
corrections of this character can be made after six months, a prop- 
erty owner who has lost a portion of his property by reason of the 
mistake or negligence of his neighbor or a Torrens attorney, will be 
without relief. 

The courts are continually finding serious flaws in the Torrens 
system.. Those familiar with its operation state that the continuous 
litigation into which the Torrens system brings the property owners 
using it, is rapidly bringing it into disrepute. 

It is more than regrettable that such a law as the Torrens law 
exists, which practically compels owners of property who have 
merchantable titles to undergo such inconvenience and expense to 
protect the property which they actually own and against which 
there are no adverse claims. 



Hon. John Stelk, former Judge of the Mumiclpal Court in Chicago, has 
removed to Oak, Baldwin County, Alaihama, where he wiU in future practice 
corporation law» specializing in the organization of common law trusts and 
real estate law. Judge Stelk wiU also make abetracts and examine tiUes to 
tracts of land in Alabama. He is also activtiy intereeted as president in thet 
Sunny South Development Company, a flourishing and paying land corporation* 
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BAR CONDEMNS JUDGE LANDIS. 



The action of Judge Landis, national commissioner of base ball, 
in accepting "private employment and privaite emolument" while 
active on the United States bench was declared to meet with the 
"unqualified condemnation" of the American Bar Association in a 
resolution adopted at Cincinnati early in September. 

Hon Hampton L. Carson, former president of the Association 
expressed the opinion that Judge Landis had yielded to the solicita- 
tion of commercial interests by taking $42,500 from base ball mag- 
nates. In presenting the resolution, Mr. Carson stated in closing: 

"It is simply dragging the ermine in the mire. It may be that 
impeachment can not reach him, but one thing can not escape us — 
that is, that from every judicial circuit and every bar in the country 
rises the withering scorn of protest against the man who would 
stain their honor. 

"To ignore this thing would be to leave this convention hanging 
our heads in shame at the execrable conduct of this judge." 

The resolution as passed by a vive voce vote reads : 

"Resolved: That the conduct of Kenesaw M. Landis in engaging in 
private employment and accepting private emolument while holding the 
position of a Federal Judge and receiving a salary from the Federal Gov- 
ernment, meets with our unqualified condemnation as conduct unworthy 
of the office of Judge, derogatory to the dignity of the bench and under- 
mining public confidence in the independence of the judiciary." 

"In upholding the honor of the profession of the law," >Mir. Carson 
said in presenting the resolutions, "of what use is it to prescribe canons 
or ethics if we know that the man on whom the judicial ermine rests has 
soiled that ermine by yielding to the temptation of avarice and private 
gain." 



William C. Sprague, secretary of the Commercial Law League, a 
member of several Chicago clubs «ind a nationally known author, is sued 
for divorce in a bill filed in the Superior Court at Chicago by Mrs. Mabel 
Jones Sprague of 2745 Hampden court through her attorney, Alice Hurt 
Thompson. Mrs. Sprague names Emily Bauer, a stenographer, as co-re- 
spondent. 

Mr. Sprague is the author of "Sprague's Abridgment of Blackstone,** 
"After Dinner Speeches," "Wit and Wisdom,** and several juvenile books. 
He is also a prominent member of the Author's club. 

This is Mr. Sprague's second experience along the same lines. The 
present Mrs. Sprague was a former stenographer for her present husband. 
The then wife sought divorce in Detroit, and obtained a decree and alimony 
based on the adultery of Mr. Sprague with the stenographer who later on 
became his wife. It is rumored Mr. Sprague will resign as secretary of 
the Tommercial Law League. 
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NATURE AND CHARACTERISTIC 
OF TITLE INSURANCE 



By F. C. Hackmaii of the SeatUe, Waohlngt^n, Bar. 

(ConHntnd from Immt nmmktr.) 

In the two preceeding installments of this series the subject of in- 
surable interest has been considered, and those interests have been dis- 
cussed which are, or are most apt to be, the subject matter of title in- 
surance. There are two other rights in or with respect to real property 
which are common matters of record, and it may be of interest to in- 
quire if either constitute an insurable interest. I refer to judgment 
liens, and liens of mechanics and materialmen. Has a judgment creditor 
an insurable interest in the real property of his debtor ? Has a mechanic 
or materialman an insurable interest in the propery to which his lien at- 
taches ? There is no reported case involving a title insurance of either, 
but there are cases involving fire insurance wherein have been considered 
and decided whether or not such interests constitute insurable interests; 
and these are, by analogy of principle, decisive of the matter as to title 
insurance. 

It has been held that, as a judgment creditor has only a general and 
not a specific lien, he has no insurable interest. (Grevemeyer v. Southern 
Mut. Fire Ins. Co. 62 Pa. St. 340 i Amer. Rep. 340; Light v. Country- 
men's Mut. Fire Ins. Co., 169 Pa. St. 310, 32 Atl. 439, 47 Amer. S. R. 
904.) But this doctrine has been expressly repudiated in decisions in 
other jurisdictions. In one of the latter where a judgment creditor had 
a lien upon all the real property of the judgment debtor within the 
county, but such lien could not be enforced if sufficient personal pro- 
|>erty could be found to satisfy the judgment, a federal court said : 

"Under these circumstances, if it appears that the debtor has no personal 
property, and that his real property ♦ * * * is not more than sufficient 
to satisfy the judgment, I think the creditor ought to be regarded as having 
an insurable interest. Although he has no legal or equitable title or interest 
in the property, he certainly sustains such a relation thereto that any injury 
to it could cause a corresponding loss to him; and nothing more than this can 
be said of the right of a mortgage, mechanic, or even the legal owner, to In* 
sure. In the corpus of the property insured he may have no interest or estate, 
but he has a pecuniary interest in its presentation, and may sustain loss by 
its destruction. 

"But when the judgment debtor has personal property, out of which the 
judgment can be made, or when the real property upon which it is a lien 
is clearly more than sufficient for that purpose, is the judgment creditor there* 
by precluded from protecting himself by insurance against possible loss from 
injury to his security * * * 9 But upon general principles I think the 
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creditor has an insurable interest; that is, he sustains such a relation to the 
subject as gives him an interest in its preservation * * * And the fact 
that the debtor has more or less personal property at the time is immaterial. 
When the creditor concludes to enforce his judgment the personal property 
may have been destroyed or disposed of. And so if the real property to which 
the lien extends, and upon which the insurance is affected, is then of mach 
greater value than the debt, it may be of much less value before the creditor 
levies his execution upon it. And if in the meantime it should be injured 
* * * he would sustain a loss which he ought to be allowed to protect him- 
self against by insurance. But, nevertheless, the lien of a judgment creditor 
Is a general, and not a specific, one. 

"The contract for insurance being one of indenmity only it follows that, 
while the judgment creditor may insure himself against loss by injury * * 
to the whole or stay part of his security, — the property upon which his judgment 
is a lien,— yet before he can recover on such a contract for a loss sustained 
by the peril insured against, it must appear that at the time of the loss the 
amount of the judgment could not have otherwise been made on an execution 
against the prc^erty of the judgment debtors. If, notwithstanding the kijury 
to the debtor's property, * * * he has sufficient left out of which the 
judgment can be made, the creditor has sustained no loss, and can recover 
nothing from the insurer. His contract is against loss to himself * * and 
not his debtor." (Spare v. Home Mut. Ins. Co^ 15 Fed. 707, 710, 711.) 

And it has been held that a creditor of the estate of one deceased, 
whose personal property is insufficient for the pa)mient of his debts, has 
an insurable interest in the sole real estate of the deceased, when it is 
plain that if it were lost or damaged a pecuniary loss must ensue to the 
creditor thereby. (Rohrbach v. The Germania Fire Ins. Co., 62 N. Y. 
47, 20 Amer. R. 451.) 

The lien of a laborer or a mechanic is created by law. It is in- 
tended to afford a security for the value of the work performed, or for 
the price of the material furnished. It attaches to and exists on the land 
and the buildings erected thereon, from the commencement of the time 
the labor is performed or the materials furnished. The lien gives an 
actual, positive interest in and to the premises anterior to the time of its 
assertion in a court, or the reduction of the amount due to a judgment. 
It is something more than a mere claim. It is de facto as much a 
lien or security prior to a judgment as a mortgage is a lien prior 
to a foreclosure. It constitutes, therefore, an insurable interest. (Carter 
V. The Humboldt Fire Ins. Co., 12 Iowa 287, 292; Stout v. City 
Fire Ins. Co., 12 Iowa 371 ; Franklin Fire Ins. v. Coates, 14 Md. 285.) 
A mechanics' lien constitutes an insurable interest limited only by the 
value of the property, and the amount of the claim. The holder is di- 
rectly interested in the property to the amount of his demand, what- 
ever other security he may hold, and is entitled to insure to that extent 
If a loss occurs he may recover the full amount of his insurance, or so 
much thereof as may be necessary to satisfy his debt. (Royal Ins. Co. v. 
Stinson, 103 U. S. 25, 26 L. ed. 473.) 
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It may be said with safety that the term insurable interest, as a 
general proposition, is broad enough to include any title to, interest in, 
or claim upon real property. Title insurance is, therefore, so far as 
this essential element is concerned, comprehensive in its potential scope. 
A policy takes place of an abstract of title and opinion thereon, or 
of a, certificate of title. It is a complete substitute for either. It affords 
by one and the same contract a statement of the status of a title, and 
assurance of indemnity for a loss by reason of any error in that state- 
ment. It is flexible enough to serve every purpose the other systems 
serve, and with greater security and efficiency. 

There is a clear and important difference between a title insurance 
and a contract of suretyship, or of guaranty. Either of hte latter is an 
undertaking by one person to be responsible for the payment of some 
debt, or the performance of some act or duty in case of the failure of 
another person who is primarily responsible for the payment of the 
debt, or the performance of the act or duty. (Roberts v. Hawkins, 70 
Mich., 566, 39 N. W. 575 ; I>rake v. Markle, 21 Ind. 433, 83 Amer. Dec. 
358.) Either suretyship or guaranty presuppose some original under- 
taking by a party called a principal. Suretyship is accessory to the 
principal obligation, binding the surety to pay or perform it if the prin- 
cipal does not. (Eising v. Andrews, 66 Conn. 58, 33 Atl. 585, 50 Amer. 
St. Rep. 75; Mcintosh-Huntington Co. v. Reed, 89 Fed. 464.) Guaranty, 
on the other hand, is the separate undertaking of the guarantor, second- 
ary and collateral, to the original contract of the principal, obligating 
the guarantor to pay or perform it if the principal cannot. (Hall v. 
Weaver, 34 Fed. 104, Mcintosh-Huntington Co. v. Reed, 89 Fed. 4640.) 
Suretyship or guaranty, being engagements to pay or perform the obli- 
gation of some other person, are, therefore, distinguished from an origi- 
nal and direct agreement f pr a party's own act or undertaking. Title 
insurance is of tiie latter kind. It is essentially an original and direct 
contract on the part of the insurer to indemnify the insured for a loss. 

Moreover between a contract of indemnity against loss, such as 
title insurance, and a contract to pay, or assume, or stand for a debt, 
or an obligation, or a surety's obligation there is an essential difference 
in legal effect. As to the latter a right of action accrues as soon as the 
debt or obligation matures and is unpaid, since failure to pay or per- 
form constitutes a breach of the express terms of such contracts, and 
the liability then becomes absolute. Whereas, a contract of indemnity 
is not broken, and no right of action accrues, until the party to be in- 
demnified has suffered a loss within the terms of the contract. (Hen- 
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derson-Achert Lith. Co. v. John Shillito Co., 64 Ohio St. 236, 60 N. E. 
295, 83 Ajner. St. Rep. 745; Wilson v. Stilwell, 9 Ohio St. 467, 75 
Amer. Dec. 477.) 

A title insurance of a mortgage does not make the insurer a surety 
for the mortgage, debt nor a guarantor of ias payment. The insurer 
does not undertake to assure payment of the mortgage debt, or that the 
property mortgaged is sufficient security for the debt. What the in- 
surer does undertake to do is to indemnify against loss or damage by 
reason of defects in or unmarketability of the title, or because of liens 
the mortgage of the insured. 

A title insurance company issued a policy by which it agreed "to 
indemnify, keep harmless and insure" the insured "from all loss or 
damage not exceeding $1,500," which the insured might sustain by 
reason of defects in or unmarketability of the title, or because of liens 
or incumbrances charging the same. The policy was with respect to two 
mortgages in the sum of $750 each. A prior mortgage upon the prem- 
ises was overlooked, or at least not excepted from the policy. This 
mortgage was subsequently foreclosed, the premises sold, and thereby 
discharged from the liens of the two mortgages insured. The insured 
mortgagee sought to recover the sum of $1500, the face value of the 
mortgages, and the maximum liability of the insurer under the terms of 
the policy. The insurer contended the value of the mortgaged property 
had not exceeded $500, and that this sum was the measure of its liability. 
It was held this sum, adjudged to be the value of the property, was the 
actual loss sustained by the insured for which the insurer should make 
indemnity, since the latter was not a surety nor guarantor of the debt. 
Had the title been marketable and free from liens, and the mortgagee had 
been obliged to resort to the security to obtain satisfaction of his debt, 
he would have failed to get therefrom full satisfaction of the debt. 
(Whiteman v. Merion Title & Tr. Co., 25 Pa. Super, Ct. 320.) 

A policy insured a mortgagee against all loss or damage not ex- 
ceeding the amount of the mortgage, which he might sustain by reason 
of, among other things, liens or incumbrances paramount thereto. There 
existed a prior lien which was, subsequent to the issuance of the policy, 
foreclosed, and sale made of the premises pursuant thereto. There- 
after the mortgagee foreclosed his mortgage, bought in the premises 
at the sale, and redeemed from the lien sale. It was held the liability 
of the insurer was not discharged as that of a surety would have been, 
by the foreclosure and purchase by the mortgagee of the premises in 
full satisfaction of his debt. The insurer was obligated as an indemni- 
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tor to pay the loss sustained by the mortgagee in consequence of the 
payment made by him to redeem from the lien sale. He was entitled 
to the full value of his security. (Minnesota Title Ins. & Tr. Co. v. 
Drexel, 70 Fed. 194.) 

A mortgagee was insured against loss or damage not exceeding a 
specified amount, which he might sustain by reason of any defects in or 
unmarketability of title to the property subject to his mortgage, except 
certain matters specified in a schedule attached to the policy. In a note 
to this schedule the following was set forth : "Note. — ^The completion 
of seventeen buildings on said lots of ground in accordance with the 
plans and specifiications filed "^ within nine months of the date 
hereof (unless destroyed by fire) together with all municipal * * 
improvements free of municipal liens is hereby guaranteed." It was 
held the general indemnity covenant as to any loss from defects or un- 
marketability of title, extended to and covered any loss by reason of 
parts, one of indemnity as to title, and a separate one of guaranty that 
failure to complete the buildings as provided by the note. The word 
"guaranteed" in the note did not operate to divide the policy into two 
parts, one of indemnity as to title, and a separate one of guaranty that 
the buildings should be finished as specified. If the contract were one 
of guaranty, a recovery could be had though no loss had been suffered 
by the mortgagee, who might have profited instead through a sale of the 
mortgage. On the other hand, as a contract of indemnity no recovery 
could be had except for a proved loss. (Wheeler v. Equitable Trust Co., 
206 Pa. 428, 55 Atl. 1065; 221 Pa. 276, 70 Atl. 750.) 



TAX ON "CHANCE DEALS.*' 

Real estate dealers will note that a Federal license tax of $50.00 per 
year is required to handle a "business chance deal." 

If you have handled any "business enhance" deal since January 1, 1919, 
you will have to pay a Federal Tax of $'50.00 per year. If you have sold 
a nooming hoiyse or apartment house or hotel, as a business, and have 
transferred the furniture and -fixtures, you are elected to pay. 

Section 1001 of the U. S. Revenue Act of 1919, paragraph F. is the 
law referred to. It has never been enforced but the inspectors for the 
various districts are now collecting for the entire period plus a fine of 
$12.50, making the total due from an office that has been conducting 
this branch of the brokerage business all of the time since January 1, 1919, 
$137.50. 

The Department suggests the advisability of communicating with the 
closest Internal Revenue office on this subject at once for further details 
if any such business has been handled. The Treasury Department is in- 
clined to be severe in the enforcement of this matter. 
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TITLE AND ABSTRACT 

DEPARTMENT 

Frank C. Hackman, Editor in Charge 

HAVE A VISION. 

It is by no means uncommon to hear an abstracter remark, in sub- 
stance, that the business of abstracting is petty or limited. Why should 
an abstracter limit his activities to making abstracts? Why not de- 
velop lines of business that very easily and appropriately fit in or are 
compatible with the conduct of an abstract business?. Almost every 
abstracter has a capital investment in his business susceptible of use 
for the operation of one or more collateral interests. But the immedi- 
ate object of this article is not to point out how these lines may be 
developed or the possible advantages and profits to be derived there- 
from ; rather do we want to emphasize the reason why so many abstract- 
ers deem their business petty and limited. 

Why do they? Alas , that abstracter is too common who, conduct- 
ing his own business, feels he, himself, personally, must perform this 
or that detail because he can, so he firmly believes, do it better than 
any one else; or that he can depend only upon himself to do it. And 
so year in and year out he entails upon and burdens himself with the 
labor of doing a mass of detail work and thereby as the years go by nar- 
rows his vision, restricts his ambition, limits his capacity, and destroys 
his initiative. How much better it had been for that man if he had 
employed the right assistants, or having had as a matter of fact and 
most likely to have been the case, the right kind, he had properly left 
to and relied upon them to perform the details he, himself, had per- 
formed, and had given his time and energy and used his initiative and 
abilities in the development of his business and related lines. By such 
effort he had broadened his vision, increased his initiative, strengthened 
his courage, spread his influence, and made for himself a future of 
possible and increasing achievements. All too often the complaint of 
a narow sphere of activity is based not upon the actual limitations of 
the sphere, but upon the limitations a man has put upon himself. The 
abstracter who busies himself with matters demanding initiative and 
development, and who leaves to his subordinates performance of de- 
tails, is bound to find the latter equal to their task. Energetic leader- 
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ship is contagious. Even the average employe feels the uplift of and 
responds to confidence in and dependence upon him. His sphere is 
thereby broadened. He feels he has his part in the maintenance of 
rhe business. And under the leadership of an employer with vision 
and initiative an employe, feels he, too, has a future. All of which 
creates an atmosphere that everything is worth while and nothing is 
petty. Have a vision, get the right attitude, use initiative, exert your 
abilities, and a new world of thought, feeling and achievement opens 
up before you. The great need of the hour is initiative and courageous, 
constructive leadership. 



The recording system for land titles was created for the purpose of 
protecting purchasers for value and in good faith, or as otherwise ex- 
pressed, bona fide purchasers. We are too apt to give this object but one 
interpretation, and to think of the systems as affording protection only 
to one who is completing a purchase of or a loan upon land. This arises 
from our ordinary <usage of the word purchaser as meaning one who is 
buying, rather than one who has become an owner through having 
bought in past time. 

The recording system protects, however, not only a purchaser who 
is one by reason of a present purchase, but also one who is a purchaser 
with respect to a past transaction. Each successive purchaser takes 
charge with notice of the record rights of every preceding purchaser, 
and the land remains subject to the assertion of any right each may 
have thereto. 

Under the Torrens system a different object is sought to be effected. 
A registration of the most recent purchase gives the purchaser a title 
that is paramount to that of any preceding purchaser or claim. Though 
one of the latter has a right or interest in the land disclosed by a filed in- 
strument, yet if a memorial of that right or interest be omitted by acci- 
<.lent or negligence from the certificate of the last registered purchaser, 
the owner of the right or interest cannot assert it. He has only recourse 
against a fund for indemnity which may be insufficient for that purpose. 

Under the recording system the claimant of an interest files his in- 
trument, and without further effort on his part permanent notice and 
l>rotection of his right is thereby given. Under the Torrens system a 
claimant also files his instrument but a memorial of it must be entered 
on the then existing certificate. To preserve the right a memorial of 
it must be also noted on each succeeding certificate, but the making of 
such subsequent notations is beyond his control and without his know- 



Digitized by 



Google 



26o LAWYER AND BANKER 

ledge. If not made he loses his interest notwithstanding he had done all 
he, personally, could do to protect and preserve it. 



STATUTORY REGULATION OF ABSTRACT CHARGES. 

In three states, North Dakota, South Dakota and California, the 
maximum fees an abstracter may charge are fixed by statute. The law 
of each state is of general application therein. Var)ring conditions among 
the counties are not taken into consideration. The maximum rates ap- 
ply to a county having a large population and numerous books of records, 
as well as to a county having a small population and relatively few books 
of records ; to one where the volume of business is small as to one where 
it is large ; to a county where the average units of land are of high value 
as well as to one where they are of smaller value. Capital investment, 
cost of operation and liability, receive no special consideration. The 
law operates without respect to local conditions. Thus the conditions 
Ihat are usually given consideration in the fixing of rates for public utili- 
ties are ignored. While in North Dakota and South Dakota, as stated, 
the maximum rate fixed is of general application, nevertheless the status 
of these states recognize different measures of liability, for abstracters 
are required to furnish bonds in sums fixed with reference to the popula- 
tion of the county where the abstracter conducts his business. In North 
Dakota the bond must be in the sum of $10,000 for each 10,000 inhabi- 
tants, or major part of that number, residing within the county, and 
$5,00 as to counties having less than a major part of 10,000 inhabi- 
tants. In South Dakota the bond is $10,000, with a proviso that in 
counties having less than 10,000 inhabitants, the bond shall be $5,ooa 
It will be observed, therefore, that in these two states the law recognizes 
that liabilities are not equal in different counties, though fixing a maxi- 
mum rate alike applicable to all. 



TITLE LAW BREVITIES 

Where a grantor has conveyed property to which he then had no legal 
title, but ^hich he subsequently acquires, will a judgment against him in 
the interim be a lien upon his after acquired title, or will the latter inure 
to the benefit of the grantee discharged therefrom? In Lamprey v. Pike (C. 
C. 28 Fed. 30) it was held that a conveyance with covenant of title executed 
by a grantor who had a bond for a deed but before he obtaioied the legal title, 
vested the legal title in the grantee eo instanti when the grantor obtained it 
And a judgment rendered against the grantor after such conveyance is made 
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and prior to the time he acquired the title does not become a lien upon the 
premises, since there is not space of time within which the lien could attach. 
There are three cases holding otherwise. In one of these the grantor having 
no interest in the property, legal or otherwise, conveyed by warranty deed. He 
subsequently acquired title and a Judgment was then outstanding against him. 
It was h^d the conveyance operated to estop the grantor from setting up his 
after-acquired title against the grantee, but did not interfere with the rights of 
third persons. In contemplation of law the conveyance carried the same in- 
terest it would carry if executed after the grantor had acquired the title and 
no more. Hence the grantee took title subject to the lien of the judgment, 
(Bli89 V, Brown, 78 Kan. 467, 96 Pao, 945. Supporting the same principle, Leslie 
V. Harrison Nat, Bank et ah 97 Kan, 22, 154 Pac, 209; Ruuth v, Morse Hdtoe. 
Co, 74 Wash, 361, 364, 133, Pac. 587.) 

There is a very plain and marked distinction between an estate in and 
title to land. The word estate is derived fiom the latin word "status", signify- 
ing the condition or circumstances in which the owner stands with regard to 
his property. {Bradford c. Mogh, 55 Hun. 482, 8 N, Y. 8upp, 709). In its pri- 
mary and strict legal sense it refers only to an interest in land, and is the 
degree, quantity, nature, or extent of the interest which a person has in it. 
{Rohertson v. Van Cleave, 129 Ind, 217, 26 N. E. 899, 29 N, E, 781, 15 L. R, A. 
68.) Title has respect to that which is the subject of ownership, and is that 
which is the foundation of ownership. {Sprlmg field Fire Ins, Co, vs. Allen, 43 
N. Y. 389, 3 Amer. Rep. 711.) It is the evidence of a person's right or of the 
extent of his interest in land; the means whereby he is enabled to assert or 
maintain his possession; the right of the owner considered with reference 
either to the manner in which it has been acquired, or its capacity of being 
effectually transferred. (Robertson v. Van Cleave, supra,) It is the right of 
possession or of property in lands as distinguished from the actual possession. 
iCampfield v. Johnson, 21 N, J, L, 83.) Mere possession of land is not title. 
(Ehle V. Quackenhosis, 6 Hill 537; Rathhone v, McConnell 21 N, Y, 68). Bui 
possession that is adverse may ripen into a title in the claimant as undoubted 
as if he produced a deed in fee simple from the true owner. (Harpending v. 
Reformed Dutch Church, 41 U, 8. 16 Ret, 455, 10 L. ed, 1029.) The mode or 
means of acquisition is title, and estate the measure of acquisition. 

Statutes establishing or materially increasing exemptions and homesteads 
are unconstitutional in so far as they relate to obligations or debts contracted 
prior to their enactment. Wliat is a material increase over that allowed by 
the law in force when the obligations were Incurred is to be given considera- 
tion in each instance. {Edwards v. Kearzey, 96 V, 8, 595, 24, L, ed. 793; Qunn 
V, Barry, 15 Wall, 610, 21 L. ed, 212; 12 C. J, p, 1075, sees. 748,749.) 

The difference between the liability of an abstracter and title Insurer is 
illustrated by two decisions upon similar facts. A contracted to purchase 
certain property irrespective of certain incumbrances thereon. A thereafter 
employed a title company to search title to the property, and it delivered a cer- 
tificate to A showing title free of incumbrance. Thereupon A accepted a 
conveyance from the owner free of incumbrances. There existed in fact an 
incumbrance which A had to pay and sued the title company for recovery there- 
for, as damages suffered by reason of error in the certificate. Held, that as A 
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was obligated to purchaBe the premises notwithstandiiig such incumbrance, 
A in paying same, had only done what he was obliged by his contract to do. 
and would have had to do had the certificate shown the true facts. Hence A 
suffered no damage and was entitled to no recovery. (Kenergon v. Title Guar. 
& Tr. Co., 100 Miu:. Rep, 723, 166 N. Y. Bupp. 360.) In a case involving similar 
facts but where a title insurance was obtained a recovery was allowed; it be- 
against incumbrances. (Empire Dev, Co, v. Title Guar, ft Tr. Co., 225 N. T. 
ing the view that a title policy was in the nature of a covenant of indemnity 
63, 121, N E 468) 



An abstracter affixed to an abstract made by him a certificate worded thtis: 
'The foregoing abstract, consisting of 23 instruments, contains all convey- 
ances of the property mentioned in the caption thereof, of date since February 
14, 1857, shown as No. 1 therein, of record in the Register's office of" a 
specified county and state prior to a stated date. Instrument No. 19 in the 
abstract purported to show a will of a decedent through whom title was 
claimed. This will was not recorded in the register's office, but in the office, 
of the county clerk where wills were required by law to be recorded. The ab- 
stract of the will was incorrect and the party relying on the abstract was 
damaged in consequence. In an action for recovery for dami^es, it was held 
that, although the certificate referred only to the register's oftice and wills 
were not recorded there, but in the clerk's office, yet, since the body of the 
abstract referred for No. 19 to the will book, and purported to state its sub- 
stance, that number was required to make the complement of 23 instruments 
mentioned in the aggregate in the certificate. Hence the contract of the 
parties must be held to apply to that instrument, for though not mentioned 
in the certificate it was embraced therein by accessory construction, since re. 
ferred to and mentioned in the abstract ( Equitable Bldff. ft Loan Atan. v. 
Bank of Com. ft Tr. Co., 118 Tenn. 678, 102 8. W. 901.) 



An attorney or a counsellor is not obligated in the practice of his profes- 
sion to know all the law. He is bound only to exercise ordinary skill and 
knowledge, and is liable to his client for the consequences of his negligences 
or his ignorance, but not for every error or judgment or opinion as to the law. 
This same rule applies to the liability of an attorney in the conduct of a liti- 
gation as well as to his liability in examining a title. But there is a marked 
difference between the degree of skill and knowledge required to be exercised 
in the conduct of a law suit and that required in the examination of a title. 
A law suit is to some extent a game of chance, and its conduct involves ques- 
tions of Judgment and discretion. Therein subtle and doubtful questions often 
arise concerning which the members of the bar may differ. In such cases a 
lawyer is not liable if he errs on a question not elementary nor conclusively 
settled by authority, for such an error would be one of Judgment. But an 
examination of or an opinion on a title, as a rule, is of an entirely different 
nature. A purchaser of real property is entitled not only to a good, but to a 
marketable title. It is the duty of an attorney to see that his client gets such 
a title, and to reject one that is unmarketable, unless he fully informs his 
client of the nature of the risk, and the latter is willing to accept it. A careful 
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lawyer mU^t adyise a client that he was entitled to a certain parcel of land, 
and that it would he prcq^er to prosecute an action for its recovery, though he 
would unhesitatingly reject a title which inyolved the same question. A 
lawyer may assume risks and exercise a discretion in the conduct of a litigation 
without incurring a liability, that, if assumed or exercised with resipect to 
an examination of, or in the giving of an opinion on, a title, would subject 
him to a liability. {Byrnes v. Palmer, h App. Div, 1, 45 N, 7. 8, 479;a#irmed 
160 N. 7. 699, 65 N. B. 1095.) 



AN UNCONSTITUTIONAL TORRENS LAW PROVISION. 

A provision of the Torrens law in some states is as follows : "Be- 
fore any deed * * * or other instrument affecting registered land 
shall be filed or registered in the office of the registrar of titles, the 
owner shall present a certificate from the county treasurer showing that 
all taxes then due thereon have been paid." (Wash. L. 1907, p. 717, sec- 
52; Remington's 1915 Code, see 8860: Col. L. 1903, p. 334, sec. 53; Mills 
Stat., sec. 911; contain foregoing provision verbatim.) 

The necessity for such a requirement is not apparent in view of the 
fact that, in the same jurisdictions, the Torrens code also provides: 
"Every person receiving a certificate of title in pursuance of a decree of 
registration, and every subsequent purchaser of registered land who 
takes a certificate of title for value and in good faith, shall hold the same 
free from all incumbrances except only such estates, mortgages, liens, 
charges and interests as may be noted in the last certificate of title in 
the registrar's office, and except any of the following rights or incum- 
brances subsisting, namely: * * Any tax or special assessment 
for which a sale of he land has not been had at the date of the certificate 
of title." 

Since any tax or special assessment for which a sale has not been 
bad is excepted from a certificate of registration, why require pa)mient 
of all taxes before a deed or other instrument can be registered? How- 
ever inconsistent these provisions the requirement that taxes be paid as a 
condition precedent to registration of a deed or other instrument is 
evidently mandatory. 

The term "other instruments" is broad and comprehensive in mean- 
ing. But considered in connection with the fact that "the owner" is re- 
quired to produce the certificate as to payment of taxes, it v^ould appear 
to signify voluntary rather than involuntary instruments, — deeds, mort- 
gages, leases and the like, rather than attachments, lis pendens, me- 
chanics* liens, judgments, etc. If it were a prerequisite to the filing of 
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the latter, it would be within the power of the owner to hinder, delay or 
prevent them from being filed or registered. Since the owner must 
"present" the certificate, and the obligation to pay taxes rests upon him, 
it is doubtful, to say the least, if a litigant or mechanic claimant against 
him can pay such taxes and demand a certificate. 

The provision is not essentia'' to the system, is of doubtful validity, 
but has not been made an issue in any reported case. It is analogous to 
a law enacted in the state of Washington in 1893, which was as follows : 

"That any person or persons, corporation or corporations, shall, before 
presenting to the country auditor for record, any deed, conveyance or voluntary 
encumbrance of any real property, * * first apply to the county treasurer 
for a certificate that all taxes theretofore levied and which have become a 
charge on said property according to the books and records of his ofHce, have 
been fully paid and discharged. Upon such application the county treasurer 
shall ascertain from such books and records if all such taxes are paid, and 
ii! so, he shall certify over his official signature to said payment * *. SUch 
certificate shall be entered upon the instrument desired to be recorded, and un- 
less such statement is made upon such deed or other instrument, the auditor 
shall refuse to receive or record the same." (WaMh. Bess, L. 1893, p. 284, 
sec, 11. 

It will be observed that this quoted law made payment of taxes a 
prerequisite to the recording of "deed, conveyance or other voluntary 
encumbrance of any real property". G^nsidering whether or no:, this 
statute was valid the Supreme Court of Washington said: 

"No provision is made in the act whereby an interested party can test the 
validity of the tax, or the truthfulness of the record. No matter how illegal or 
unwarranted the tax may have been, even if void, it must be paid before the 
grantee can have his instrument recorded. If it has been paid, and the re- 
cords in the treasurer's office fail to show it, the same result must follow, 
as the matter is made to depend entirely upoti what is shown by the treas- 
urer's records. It is argrued that a person is not compelled to record his 
muniments of title, and that, as the right to have such instruments recorded 
is given by the law, the legislature may prescribe such terms and conditions 
therefor as it deems fit, if its action is only legislative in character, and that 
the act in question does not interfere with guaranteed property rights. But 
in our opinion it cannot stand the test Among the rights guaranteed the 
citizen by the constitution is the right to acquire, hold and enjoy property, and 
that no person shall be deprived of his property without due process of law, 
and that private property shall not be taken for public use without just com- 
pensation having been first made or paid into court for the owner. The right 
to alienate property is essential to its use and enjo3rment, as well as the right 
to acquire it, and both are constitutional rights. It cannot be said that this 
law does not interfere with the rights to dispose of and acquire propery, for 
unless the deed of transfer is recorded a subsequent purchaser for value with- 
out notice will take the title, and this is made so by other legislative enact- 
ments, and thus the original purchaser is placed without the protection of the 
law. Surely, such a state of affairs will most seriously interfere with and 
impair the right to sell and acquire; and when an unjust, illegal burdeb or 
restraint is imposed thereon it is an unwarranted interference." Baldwin v. 
Moore, 7 Wash. 173, 43 Pac. 461.) 

In this case, as previously stated, the court was considering the 
validity of a law requiring a certificate that all taxes had been paid before 
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a deed or valuntary encumbrance could be recorded under the recording 
system. With what greater force and aptness would the court's state- 
ment of principles apply to the similar provision of the Torrens law. 
Under the recording system a deed or voluntary encumbrance is ef- 
fectual between the parties thereto to convey or encumber the property 
though it be not recorded. Recordation is only necessary to protect the 
grantee or mortgagee against third parties. Whereas, under the Tor- 
rens system registration is essential to make a deed or voluntary en- 
cumbrance effective to transfer or encumber the title. Otherwise they 
are but contracts to convey or encumber. Hence the payment of taxes 
as a condition precedent to registration may operate not merely to de- 
prive a grantee or mortgagee of protection, but also to hinder, delay or 
prevent a grantee from acquirii^ title, or a mortgagee from making his 
mortgage effective. It is, therefore, a requirement fraught with possi- 
bility of greater ill and far more objectioiiable in its application to the 
Torrens system than to the recording system. 

The court in the case above cited further said: 

"The law in question is not a regulation of the matter of recording, but it 
Imposes an independent, distinct burden upon the privilege and protection 
afforded by the recording acts, which may even amount to a prohibition. The 
records may show a tax amounting to more than the value of the property, and 
beyond the ability of the party to pay; and there is no alternative, no dis- 
cretion being vested in the auditor or treasurer. And, although this is but a 
possible or probable result, it is entitled to consideration. * * * In the 
case of small illegal charges, the act in question practically inaugurates a 
system of petty robbery by the state, for the costs of a suit to recover smaU 
sums paid would prevent parties from bringing them. It is not a taking by 
due process of law, asid it conflicts in a measure with the constitutional provi- 
sion declaring that private property shall not be taken for public purposes 
without Just compensation having been first made or paid into court for the 
owner. The act is rather Judicial than legislative in character. It, in effect, 
declares or adjudgies all taxes shown by the records as a charge upon real es- 
tate to be lawful, or it practically authorizes the state to compel payment of 
illegal demands. The constitutional provision declaring that no person shall 
be deprived of life, liberty or property without due process of law, is not 
limited to judicial proceedings, but extends to every proceeding which may 
interfere with those rights, whether Judicial, administrative or executive. 
• * * In the case of an illegal tax, payment is virtually compelled by the 
situation, as a choice of evils, and the money is turned into the public fund 
for public purposes. ♦ ♦ ♦ Such laws as this, which interfere with the 
citizein in the transaction of ordinary business, are not necessary to enforce 
the collection of any lawful demand due the state. ♦ ♦ * While this law 
would only compel the payment of Just demands in probably the majority of 
instances, the fact that it would also compel the payment of illegal claims in 
some cases, thus resulting in the greatest injustice, condemns it. In nothing 
is the state more vitally interested than in the complete fulfillment of the con- 
stitutional guaranty of protection to the life, libery and property of the 
citizen." 

We have not overlooked the fact that in two jurisdictions, Michigan 
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and Minnesota, statutes making payment of taxes a condition precedent 
to recording of deeds or other specified instruments, have been held con- 
stitutional. (Van Husen v. Heames, 96 Mich. 504, 56 N. W. 22; State v. 
Register of Deeds, etc., 26 Minn. 521, 6 N. W. 337). But the decision 
to the contrary above quoted settles the question in Washington — one of 
the states having the Torrens provision. In Van Husen v. Heames, su- 
pra, it appears the court considered payment of taxes as a condition 
precedent to recording not unconstitutional because recordation was 
not essential to the validity of the deed. Such reasoning manifestly 
would not apply though a similar issue involving the Torrens system. 

The provision of the Torrens law under discussion can have far 
reaching consequences if its validity be admitted or unquestioned. In 
a case decided in the state of Washington, (where the provision, as 
noted, is in force, and where the above quoted decision was rendered,) 
involving a Torrens title, it was held that the taxes paid by a mortgagee 
in order to secure registration of the mortgage constituted a valuable 
consideration therefor. ( Brace v. Superior Land Co., 65 Wash. 681, 
118 Pac. 910. The validity of the provision was not considered in this 
case.) When two mortgages are given to secure antecedent indebtedness, 
the priority 6f the one over the other is determined by the priority of date 
of execution, and not by priority of record. But the principle enunciated 
in the case last cited would seem to effect the result that, in case of such 
mortgages, the mortgagee paying the taxes to secure registration as re- 
quired by the Torrens law, would thereby secure priority over one 
previously executed and delivered. 



REFLECTIONS ON ABSTRACT CHARGES. 

One of the unsolved and perplexing problems of the abstract business is 
that of a proper charge for abstracts. Quite universally now a charge is com. 
puted at a fixed fee or rate.^er instrument, per suit, or abstract pa|pe thereof, 
per name for judgments, per year for taxes, and at so much for a certificate. 
This system is very crude when the nature of an abstracter's emplo3rment is 
considered. In the discharge of his employment he is under a contract to 
search certain public records, and to make a report of matters he finds therein 
that disclose or aftect the title to a specific property. The contract implies that 
he has the requisite skill and knowledge, and will exercise due care. His 
obligation antedates the making of the abstract, and the latter is not evidence 
of the obligation assumed, but oif the act done in purported discharge of that 
obligation. He is a vendor of his personal services. Such being the funda- 
mental character of his employment the value of his services involved, the 
elements of skill required in the performance of an undertaking, the amount 
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of work done, and the liability incurred. Under the universal fee system these 
elements are not given proper consideration. 

The degree of skill required and the amount of the work done in making 
a search are not represented by the number of instruments or other matters 
found and reported, rather they relate to the complexity of the title and to the 
volume or number of the records that have had to be examined. Assume, for 
example, that in a given county there are 500 volumes of records, containing 
250,000 instruments, as to which there are indexed an average of three names 
or a total of 750,000 names. Now an abstracter in the discharge of one em- 
ployment requiring a complete search of these records may find but ten in- 
struments and in another employment 100 instruments. At a fee rate of |1.00 
per instrument he would make |10 in the first instance, and |100 in the 
second. Yet the same quantity of records had to be examined in either case 
and similar labor and time expended. Again complexities of description or 
other particulars may have made the first employment more difficult, requiring 
exercise of more skill and care than the other engagement required, though 
the compensation in the first was only one-tenth of the second undertaking. 

It seems to be the fact that the real character of an abstracter's employ- 
ment as a searcher of records is too apt to be obscured by the general use of 
a tract index. The facility afforded by a tract index for the making of a list 
of instruments, or what is called a chain title, gives an appearance of simplic- 
ity to what would otherwise be a laborious and a complicated undertaking. 
Habitual use of tl^e system dulls appreciation of the fact a tract index is the 
product of wholesale searching of the public records as compared to the retail 
searching an abstracter would make to fulfill each single employment. Every 
recorded instrument is examined and listed to make a tract index. It re- 
presents skill and labor expended, and is capital therein invested, to efCeci 
wholesale production— econoniy of labor and time, and a reduction of lia- 
bility. No one abstracter in fulfillment of a single undertaking can examine 
every recorded instrument to find those he wants. He is compelled to search 
the record by the use of the index thereto provided by statute. Since, except 
in three or possibly four states, an instrument is deemed recorded an deftectiv^" 
as notice though it be improperly indexed or not indexed at all, it necessarily 
follows that the official index cannot be absolutely relied upon. On the other 
hand an abstracter's index is a list or chain of title to every tract or parcel 
of land made as a result of an examination of all recorded matters and in- 
dependent of the official index. Hence it is more dependable than the official 
index and reduces liability. The use of a tract index does not alter the 
character of an abstracter's employment or of the services rendered any more 
than it alters the theory of the recording system. Though he use a tract in- 
dex an abstracter is still a searcher of records. He but utilizes information 
obtained by searches made in past time. The tract index is an aid in the 
work. 

The fact remains that an element of the cost of an abstract relates to the 
volume of the records. And this element of cost is represented by the labor 
and time it will take to make a search, or by its cost as part of the capital 
invested in the plant, expended in making a tract index. 

The element of skill enters into other matters besides searching. The 
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compiling of aa abstract requires the exercise of knowledge and an Informed 
discretion as to whether or not this or that matter of a general nature properly 
relates to the title to a particular tract and should be shown In this or tha« 
abstract, or omitted. It follows that a charge for each item shown In an ab- 
stract has no relation to matters that have had to be examined of this latter 
kind and which are not inserted in the abstract. 

The fixed fee per Instrument does not bear any more relationship to lia. 
bility than It does to the matter of skill and labor. Thus a search with re- 
spect to a property worth $100,000 may disclose ten Instruments which, at 
$1.00 each, would make the charge $10.00. In respect to another property 
worth $100, a search may disclose twenty instrumemts, which at the same fee 
rate, would make the charge $20.00. So a search for taxes at a fixed rate per 
tax year may, In one Instance, Involve tax amounts running into thousands 
of dollars, and In another case only sums figured in fractions of a dollar. Fees 
for judgment searches at twenty-five or fifty cents or other fixed fee per name, 
are. another striking illustration of the point discussed. Judgments in one in- 
stance may be numerous and for large sums entailing large liability, while in 
another instance none or only one may exist and that of small amount. Again 
with respect to judgments name searches entail varying degrees of liability 
■by reason of the rule of idem sonans. It is relatively easy and simple to search 
as to an unusual name. But a name spelled one way that is idem sonans with 
other spellings, or a common name such as Johnson, Smith, Jones or Brown, 
as to which the judgment records show many given names with the same 
initial letter and varying middle initials or names, presents a problem de- 
manding special care and imposing a varying degree of liability. And neces- 
sarily a search of the latter kind requires more labor than a search with re- 
spect to an unusual name. Hence the same fee per name does not relate to 
the labor expended or to the liability Incurred. 

With respect to liability as entering into and constituting an element to 
be considered in fixing abstract charges, it is difficult to harinonlze It with 
the same element in fixing rates for title Insurance. A title insurance ifr an 
express agreement to assume a liability. A loss or damage is not a breach of 
such a contract, but failure to pay therefor is. A cause of action on a pulley 
accrues when a loss or damage within the scope of Insurance contract occurs, 
and the statute of limitation then begins to run. So when a loss happens a 
recovery therefor is available. Whereas, an abstract is not a contract The 
abstracter's emplojrment is, and that is not an express agreement for the as- 
sumption of any liability for a loss or damage. Rather the cause of action 
for damages accrues by reason of a breach of an implied obligation as part 
of the contract to exercise due care and skill and the possession of requisite 
knowledge, and that reasonable care and skill were exercised, is a defence even 
though a loss has been suffered. And it is the rule, by overwhelming weight 
of authority, that the statute of limitation begins to run at the time the ab- 
stract is delivered; that is, at the time the employment is performed. Hence 
an error may not be discovered or a loss be sustained until after a cause of 
action on account thereof has been served by the operation of the statute. And 
this is true even where privity >of contract as an essential for a recovery has 
been abolished by statute. An abstract is a presentation of facts, and an ab- 
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stracter's liability chiefly arises from failure to show a fact or because of an 
error in one presented. On the other hand the liability of a title- Insurance 
company arises not only from the same cause, but also from error in the 
application of the law to the facts and in its interpretation. It, therefore, 
incnrrs liability of a wider scope. 

Another fact to be considered is that of depreciation. It is to be noted 
that a very lar^e percentage of the claims of title represented by a tract in- 
dex, are used but once. An abstract particularly to a minor unit parcel prac- 
tically exhausts use of the chain of title to that parcel. And the tract index 
value of chains of title to larger parcels is exhausted by a single referdnce. 
For example, a tract index discloses a chain of title to a certain large. tract 
down to a date it is subdivided into smaller parcels or platted into town lots. 
A list of these instruments down to date of such subdivision is once made 
and abstracts threof written. Duplicates of these latter are made and copied 
thereafter indefinitely as needed without further reference to the index. It 
may be noted the plant value of a tract Index and abstract copies of instruments 
depreciate more rapidly when used for title insurance and with greater cer- 
tainty than in case of use for abstracts. For example, in the case above men- 
tioned, that of subdivisioin of a large tract or the platting of it. All matters 
down to the date of such subdivision or platting are examined, and opinion 
on the title of the date of such subdivision or platting is secured and mad>3 a 
permanent record in the office. No subsequent examination of the subject 
matter is required for any application. Depreciation applies to other matters 
that in many cases are part of an abstracter's plant, such as judgments. 

Fixed fees per item in an abstract without regard to the value the land 
has, too, an objection that it operates oppressively in many cases that are by 
no means exceptional, and hinders development of business. For exa&ple, 
a search as to property worth $100,000 discloses ten Instruments for which 
the charge is $10.00. Likewise a search as to a property worth $100 discloses 
ten Instruments for which the charge Is $10.00. The cost in the former in- 
stance is an insignificant per cent of the value of the property, while in the 
latter it would constitute one-tenth of the value of the land. Add the other 
items required to make a complete abstract and the total cost of it would be a 
yet larger per cent of the. selling price of the land in the last instance. When 
the cost of an abstract is relatively high compared to the value of the land 
transactions with respect to it are apt to be on the "take-a-chance" basis. 
That abstract charges should bear some proportion to the value of the land 
would seem beyond question. 

Skill, the amount of labor, and inability are elements entering into cost 
It may be otherwise expressed as use of capital invested, cost of operation 
and liability. The amount of capital invested will relate among other things, 
but chiefly, to the volume of the records, which latter also has to do with 
cost of operation and liability. Records and land values increase as popula- 
tion increases and as the land is developed. 



STATUTORY INDEXES IN IDAHO. 
The recorders in Idaho are required by statute to keep more separate and 
distinct indexes to recorded matters than are similar officers in other states. 
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There the statute specifies and proYides for thirty indexes. An index is di- 
rected to be kept for each of the following (briefly summarized) : Grantors in 
deeds; grantees in deeds; mortgagors of real property; mortgagors of persona] 
property; mortgagees of real property; mortgagees of personal property; mort 
gagors, releases of mortgagors on real proerty; mortgagors, releases of mort. 
gages on personal property; mortgagees, releases of mortgages on real pro- 
perty; mortgagees, releases of mortgages on personal property; powers of at- 
torney; lessors; lessees; marriage certificates, men; marriage certificates, 
women; assignors of mortgages and leases; asignee of mortgages and leases; 
wills; ofticial bonds; mechanics' liens; transcripts of judgments; attachments; 
lis pendens; separate property married women (indexed to names of claim- 
ants) ; possessory claims (indexed to names of claimants) ; homesteads; agree- 
ments and bonds affecting title to real property; mining claims (locations); 
water rights (locators) ; a general index of all papers shall be entered as they 
are filed. The recorders may keep in the same volume any two or more of 
these indexes, but they must be kept distinct from each other, and the volume 
must be distinctly marked on the outside in such a way as to show all in- 
dexes kept therein (Idaho Comp. Stat. 1919, sees. 3636, 3641.) Indexes are not 
part of the record of an instrument in Idaho. . An instrument is effective as 
notice though not indexed. 



NATIONAL UNION OF FARM LOAN ASSOCIATIONS. 

An effort has been made to form a national organization of farm 
loan associations under the name of National Union of Farm Loan As- 
sociations. The movement was fathered by individuals having no direct 
mterest in the farm loan system.. It was proposed that the various farm 
loan associations contribute out of their funds to the expenses of the 
promotion and maintenance of this National Union, including salaries 
of paid representatives at Washington, D. C, adding thereby, no doubt, 
to the swarm of special interest lobbyists that now infest that city. A 
six months campaign for the formation of such a union resulted in but 
one hundred and forty mertiberships out of four thousand associations. 
The latter are formed only to act as agencies through which loans may 
be made by Federal Land Banks to its members. All of the assets of 
any one association constitute a guarantee fund for the liabilities of its 
members. It was, therefore, ruled by a former United States Attorney 
General that these associations had not been expressly authorized to. 
use their funds for the purpose of contributing to the expenses of the 
promotion and upkeep of other voluntary organizations, and that au- 
thority so to do cannot be implied as reasonably necessary to enable 
them to accomplish the objects of their creation. The various associa- 
tions have been advised of this ruling. The Farm Loan Bureau of the 
Treasury Department is a proper and efficient organization for looking 
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after the interests of the various associations and a National Union 
could not more effectually do so. 



Among the records an abstracter is obliged to examine and report 
are the records of pecuniary or money judgments which operate as 
general liens on the real property of the judgment debtor. An index 
of the names of judgment debtors and copies of judgment entries con- 
stitute a part of the plant of some abstracters. Others keep only an 
index and copy judgment entries as needed. Yet other abstracters 
keep neither the index nor copies of entries as part of their plant, but 
search the index kept by the public officer and as occasion requires. 

Whether or not it is profitable or essential to keep a judgment deb- 
tor name index and abstract of entries of judgments as part of an ab- 
stract plant depends upon circumstances, that is upon the condition of 
the public records. In a county having a large population where judg- 
ments are numerous it is unquestionably profitable to keep such an index. 
When judgments for one cause or another cease to be liens the names 
of the judgments debtors are not stricken from the official index. Hence 
it becomes voluminous and a search of it requires time, care and labor. 
A plant judgment index simplifies and facilitates a search. Names can 
be arranged in more exact alphabetical order than official index forms 
permit, and the names of parties to judgments that have ceased to be 
liens can be stricken from the index. Greater accuracy is thereby ob- 
tained, less liability for error incurred, and the cost of the search re- 
duced. Then, too, though an offcial index is required to be ^pt, it is 
held in some jurisdictions a judgment is effective as notice notwithstand- 
ing it may be erroneously indexed or not indexed at all. A plant index in 
such states should afford higher accuracy and greater reliability. 

By vacation, release, satisfaction, or by operation of the statute of 
limitation, judgments cease to be liens, and memoranda of them as part 
of a plant thereupon cease to be useful. They have, therefore, but trans- 
sient value as part of a plant and a high depreciation rate. The lowest 
depreciation rate is measured by the statute of limitation applicable to 
judgments. Thus, for illustration, if the statutory period of limitation 
be five years, then no memorandum of judgment can be of any value for 
a longer period than five years, and, on the average, the plant value of 
judgment index and memoranda would depreciate twenty per cent, per 
year. But as particular judgments are satisfied or released from time 
to time, the percentage of depreciation is, of course, very much higher. 
Plant records that have but a transient value should be kept separatfc 
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from records that have permanent value. This will permit of the re- 
moval or elimination of matters that have ceased to have any usefulness 
without mutiliation of tliose that have. A plant should not be in- 
cumbered by retention of the former. Judgment index and memoranda 
should be, for that reason, a separate plant entirely. 



RECENT ILLINOIS TORRENS LEGISLATION. 

At the recent sessioti of the Illinois Le^slature a number of bills were ii(- 
troduced affecting amendments of or constituting additions to the existing 
Torrens law, which were passed and approved by the Governor. One provided 
for the certification of abstracts by the chief examiner of titles at a reasonable 
fee to be fixed by him. He has fixed the fee at one dollar where only one cer- 
tificate is required, and fifty cents for one or more continuations. Abstracts 
certified by the chiew examiner are made prima facie evidence and admissible 
In all suits of law or in equity" concerning real estate titles. The cost of regis- 
tering property valued at less than $1500 was reduced |10. Examiner's fees, 
formerly $15 were fixed at |5. Registrars are authorized to make a search 
free of charge for taxes and special assessments and to place the same upon 
certificates of title at a time of any transfer or entry of any memorial 
thereon. The creation of an escrow department in the Torrens office commenc- 
ing March 1, 1922, was also provided for. Plats of registered land are to be 
filed in the Registrar's Office, and need not be filed in the recorder's office as 
previously required, thus avoiding a double filing. 



NEW YORK STATE ASSOCIATION ORGANIZED. 

We had the pleasure of reporting in the July-August issue of The Lawyer 
and Banker the vigorous efforts being made by officials of New York City 
title companies to organize a state association. As a result a representative 
and enthusiastic group of titlemen from New York State, including New 
York City, gathered at the Grand Union Hotel, Saratoga Springs, on July 29, 
and organized the New York State Title Association. The meeting was called 
to order at 10:30 a. m. by Cyril H. Burdett, vice-president of the New York 
Title and Mortgage Company, who, at the request of the convention, acted as 
temporary chairman. Mr. Burdett outlined the purposes of a state associa- 
tion, which were for better acquaintanceship among aud mutual help to title- 
men and abstracters in New York State. A general discussion followed, and 
the morning session finished with the selection of committees on member- 
ship and by-laws. fl. W. Foster, temporary secretary, announced that he had 
received encouraging responses to letters sent others than those present at 
the convention, and that the new association would begin with a substantial 
enrollment. At the afternoon session by .laws were adopted and a form of 
organization approved similar to those of associations in western states. After 
the report of the nominating committee the following officers were elected; 
President, Cyril H. Burdett, vice-president of the New York Title and Mort- 
gage, Company, New York City; first vice-president. Southern Division, 
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Charles E. Covert, president of the United States Title Guaranty Cp. of Brook- 
13m; second yice.president, Central Division, John Seifert, treasurer of the 
Central New York Abstract and Title Co., and treasurer of the Syracuse Ab- 
stract Co., Utica; third vice-president, Western Division, R. B. Wickes, presi- 
dent of the Abstract Guarantee Co., ot Rochester; secretary and treasurer, 
Fred P. Condlt, assistant secretary of the Title Guarantee and Trust Co. of 
New York City. 

Every titleman in the country will feel pleasure and siatisfaction in the 
formation of this association in New York State. Every titleman is an Ameri- 
can, and however much each one loves his own town or city and state, each 
and every one has a peculiar interest and pride in New York State and in 
New York City as an American city that ranks as one of the greatest cities in 
the world, and which, in so many respects, is the greatest city the world has 
ever known. This general sentiment assures a state association in New York 
the good- will and interest of every association of titlemen. It is to be hoped 
that titlemen in other eastern states will be persuaded by the action taken 
by the gentlemen in New York to form organizations in their respective states. 



WHY NOT ADVERTISE? 

Some abstracters who have no competition believe they get all the 
business that is to be had, and some who have competition believe they 
get their share, and,t herefore, advertising would be a useless expense- 
This is not sound. In every county there is a certain percentage of 
transactions in real property where no title evidence is made use of or 
an old abstract is handed over, incomplete and not up to date. Why not 
try to get this additional per cent, of business? Why not advertise? Ac- 
quaint the public with the meaning and value of a good title, and that 
up-to-date evidence in the form of an abstract or title policy is an asset 
that should be required when a purchase is made, thereby avoiding extra' 
expense when the purchaser in his turn sells or mortgages. Through 
advertising the title man will gain added influence and acquaintance. Ad- 
vertise in circulating mediums, and advertise through making talks in 
public before organizations at any time. Not far back in the past banks 
did not advertise. Then there was no general understanding by thie 
public of the functions of a bank, and small use was made of them by 
the public. They were then generally regarded as institutions for the 
benefit of the moneyed class, and people of small means, the average 
salaried individual and laborer, were beneath even their condescending 
notice. The Dime Savings Bank existed for them. But since banks be- 
gan advertising and thereby acquainting the mass of the people with 
the fact that ban^s existed for them, and that their patronage was 
wanted, what a change ! Now it is the few and not the many who do not 
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have a deposit account with some bank and use a check book as a matter 
of course, besides having a siivings account also. That day is certain 
to come when the functions of the title business will be more generally 
understood through advertising. And there is an increasing amount ot 
substantial personal property being created opening up a large field for 
chattel loans. The development of a practical system akin to the record- 
ing system for land titles, for notice with respect to chattel loans, to meet 
this modern business need isi going to increase the sphere of the title 
man's activity. I 



THE LAWYER AND BANKER believes the future holds for the 
titleman a status superior to that he now has. His employment is one 
of increasing value in service required.* He must keep ahead of the 
public necessities it is his function to supply, and be prompt and efficient 
in performance. Thereby he will command increasing public recogni- 
tion, respect and confidence. 



The California Land Title Association held its annual convention in 
September. This association is unexcelled by any in efficiency. At its conven- 
tions addresses are made on a variety of subjects of either a legal or practical 
business nature, that are of a high character, manifesting earnest interest in 
and serious study of the subject-matter. The proceedings are printed in book 
form,— last year's making a neat, well-printed book of 134 pages. In this 
book we note addresses on these subjects: "Business from a New Viewpoint/' 
by W. N Glasscock, wherein such principles as these are presented: "The pub. 
lie does not exist for the sole purpose- of providing profit, but that business 
exists to serve the public." "All business policies and acts must be based upon 
principles of right and truth and justice, as well as upon sound economic 
principles, if true success is to be gained." 

"Business is not a dealing with things so much as it is a necessary hu- 
man relationship, and human beings are of more value than anything else 
in the world." Thoughts such as these enrich the reader. 

Such matters as "Building and Race Restrictions" (M. L.- White); "Quiet 
Title Actions and Unknown Owners," (Stephen W. Downey) ; Practical 
Problems," dealing with problems of business conduct, by Ira Abraham; 
"Title to Land Included in Highways," (F. W. Haymond), and others show the 
range of subjects. One. cannot read them without profit, or without feeling 
that the members of this association have splendid business ideals and 
standards worthy of the emulation of other titlemen. 



The officers of Union Title and Guaranty Company, the recently organized 
title insurance company of Detroit, Michigan, are the following: President, 
Frank W. Blair; vice-president and manager, Israel T. Cowles; assistant 
manager, Harvey D. Hahn; secretary, G. J. McMechan; treasurer, John > 
Stalker, Mr. Blair is also president, and Messrs. Cowles, McMechan an 
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Stalker are yice-presidents, and all members of the board of directors of Union 
Trust Company, the oldest trust company at Detroit. This trust company at 
the dose of business June 30, 1921, had a capital stock of 91,000,000; surplus, 
earned, 9760,000; net undivided profits, 1191,279.49. Its total resources were 
$8,868,651.98. 



6. R. McCullough, J. M. Winters, A. B. Bradshaw and Li. B. Jackson have 
become members of Uie board of directors of the Title Guarantee and Trust 
Company of Tulsa, Oklahoma. The officers of the company recently elected 
are: G. R. McCullough, president; J. W. Woodford, vice-president and trust 
officer; J. (M. Winters, H. W. Randolph and A. W, Roth, vice-presidents; V. 
U. Day, secretary^treasurer. J. M. Winters was formerly cashier of the 
Qulncy National Bank at Quincy, Illinois. G. R. McCullough is president and 
A. B. Bradshaw and U B. Jackson, are vice-presidents of The First National 
Bank of Tulsa. 



The Lawyers Title and Trust Company of New York, as shown by its 
statement of June 30, has a capital of |4,000,000 and surplus and undivided 
profits of 16,296,000. It had total resources of 928,351,000; cash |3,151,000; 
exchanges 9790,000; bonds and mortgages 16,621,000; company's buildings 
12,950,000. Total deposits, 916,828,000. Its increasing business necessitated 
larger offices, which it acquired and now occupies. 



The Twin Falls Title and Abstract Company of Twin Falls, Idaho, now oc- 
cupies exclusively a building that reflects Credit upon the company and be- 
speaks a management that is able, efficient; ambitious, and possessed of good 
taste. It is situate on a comer near the county court house, is faced with 
white stone, artistic in design, and spacious in area. Large windows and glass 
insets' fill the spaces between the columns tiiat, instead of walls, form the 
fronts of the building. The roomy interior, abundance of ligfrt, and elegant 
office furniture and fixtures, give the interior a handsome appearance. Arthur 
J. Peavey is president, and R. B. Smith secretary, of this company, which 
does an abstract, insurance and farm loan business. Twin Falls is situate in 
the midst of a vast plain in southern Idaho, that irrigation has converted from 
a dusty desert to a productive agricultural region. The city of Twin Falls 
iB prettily laid out, with wide streets. It has an energetic and progressive 
citizenry, and is rapidly growing in population,— 5258 in 1910, 8324 in 1920. 



C. B. Noel of Highmore, South Dakota, was for many years secretary 
of the abstracters association of that state, declining another term in 1920. 
He was an ideal secretary. No communication addressed to him failed to re- 
ceive prompt reply. Any information requested was forthwith furnished, and 
could be depended upon. The Associate Bditor takes this opportunity to ac- 
knowledge the assistance given by Mr. Noel in furnishing data as to South 
Dakota required for the writing of the article on "Bonding Laws" apearing 
in The Lawyer and Banker January-February issue of 1920. 



We note that women find in the abstract business a suitable sphere for 
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their endearors. There are Miss Katherine Mann, manager of Gem Goiinty 
Abstract Ck)mpany of E'mmett, Idaho; Mrs. J. U Chapman, manager of lAnd 
Title Abstract and Trust Company, Cleveland, Ohio, and Miss M. A. Vogel, 
manager of El Paso Title Company, El Paso, Texas, holding ezecntive posi. 
tions. And Elizabeth Homburg in business at Logansport, Indiana, E. C. 
Stebbins, at New Hampton, Iowa, and Ellen F. Rowland at Hill City, Kansas. 
There are a large number of women engaged or employed in the business in 
divers parts of the country. In an early issue The Lawyer and Banker will 
have something of particular interest tg feminine members of the title fra- 
ternity. 



The Illinois Abstracters' Association have elected the. following officers: 
Casper Westermeier of Carlinville, president; B. F. Hiltabrand of Bloomington, 
vice-president; Alma B. Lilly of Lewiston, treasurer; C. B. Conrad of Sycamore, 
secretary. 



The recently elected officers of the North Dakota Title Men's Association 
ar^: A. W. Dennis, Grand f^orks, president; G. H. Phelps, Bowbells, vioe^ 
president; R. W. Dutton, Bismarck, secretary; R. L. Phelps, Steele, treasurer. 



C. O. Swickard of Carlsbad, E. C. Gessert of Roswell, Ira N. Sprecher of 
Albuquerque, have been selected by New Mexico Title Men's Association as 
respectively president, vice-president and secretary.treasurer of. that associa- 
tion. 



Advise The Lawyer and Banker of any topic relating to law, title insur- 
ance or abstracts about which you desire information, or which you would be 
interested to read a discussion of it in its columns. The Lawyer and Banker 
is an instrument you may use to your advantage if you will but use it. 



A contract for the delivery of a "merchantable abstract of record show- 
ing title in the one" conveying, was not complied with where it did not con- 
tain a certificate showing the land was not subject to liens of Judgments 
rendered in the United States District Court holding terms in the county 
wherein the land was situate. Billick v. Davenport, 164 Iowa 105, 145 N. W. 
470. 



The bill introduced in the Wisconsin legislature session of 1921 being No. 
510 A, relating to the Torrens land title system was killed in the Committee on 
Judiciary. The bill as drafted covered sixty-three printed pages filled with the 
usual dangerous provisions. The legislature did appoint a committee to ex- 
amine all title questions thoroughly, to hear argument thereon and to draft 
if necessary, a land title bill to be submitted to the next general assembly. 



ANNUAL CONVENTION, AMERICAN ASSOCIATION OF TITLB IfBN. 

The fifteenth annual convention of the American Association of Title 
Men was held at Des Moines, Iowa, September 15, 15 and 17. One hun* 
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dred fifty-nine delegates attended. Eight state, associations organized or 
reorganized within the past year. Joined the national association at this 
meeting, namely: Connecticut, New York, Colorado, Arizona, New Mexico, 
Utah, North Dakota and Alabama. This makes the largest addition in 
state associations that has taken place at least for some years. This 
Increased membership and consequential influence of the American As- 
sociation reflects credit upon the executive officers of that organization 
who administered its affairs during the past year. Among the important 
addresses were the following: "Why Capital," by Honorable Leslie M. 
Shaw, former Secretary of United States Treasury; "Tax Exemption, the 
Enemy of Business," by Kingman N. Robins, President of Farm Mort- 
gage Bankers' Association; "Preparation of Abstracts and Service of Ab- 
vtracter," by Lewis D. Fox, President Texas Abstracters* Association; 
'The Title Insurance Company and Its Place in the Real Estate World," 
by Cyril H. Burdett, President of the New York State Title Association. This 
address is a very informative one on the subject of title insurance. 

Glen A. Schaefer, of the Riverside Abstract Company, of Riverside, 
California, who has achieved unusual success in advertising the business 
of his company, spoke on the value of and the results that could be ob- 
tained through advertising under the title "Putting the Title Profession 
in the Business Limelight." A very excellent address was made by Allen 
C. Stelle on "Scientific Empoyment,'* dealing with modern conceptions 
of the principles, that underlie, the relation of employer and employee. 

An important contribution of a legal character was that of George 
F. Henry of Des Moines Bar, on "Actions in Rem and in Personam. Sev- 
eral important changes were made in the by-laws of the association, one 
of which effected an- increase in the executive committee. 

The following officers were elected for the ensuing term: Will H. 
Pryor of Duluth, Minnesota, president; Mark B. Brewer, of Oklahoma 
City, Oklahoma, vice-president; George B. Wedthoff, of Bay City, Michi- 
gan, treasurer; Frank P. Doherty,, of Los Angeles, California, executive 
secretary. W. K. Jones of Cheyenne, Wyoming, who had rendered very 
energetic service as chairman of the committee on organization, and 
George Whitcomb of Northwood, Iowa, were elected members of the 
executive committee. 



GIVE CHIEF JUSTICE HIS PROPER TITLE. 

There is no such office as "Chief Justice of the United States Supreme 
Court." The proper title for the man who presides ov< . the highest court in 
the United States— Is "Chief Justice of the United States." The Constitution 
of the United States does not mention the Chief Justice, although he Is the 
head of a co-ordinate branch of the Government. Article III of the Constitu- 
tion, which establishes the judicial department of the Government, provides 
that "the Judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time 
ordain and establish/' but it does not mention the Chief Justice. Under this 
clause of the Constitution Congress has assumed the power to declare how 
many Supreme Court Justices there shall be. 
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BOOK REVIEWS 



BLUE SKY LAWS. Robert R. Reed and Lester H. Washburn, of the 
New York Bar, have prepared an authoritative and analytical treatment of 
all the Blue Sky laws of the United States relating to the sale of securities 
for lawyers, bankers and investors. It is published by Clark, Boardman Co. 
of 31-33 Park Place, New York. Price, »7.50. 

These laws prohibit and condition the sale or distribution of corporate 
and other securities in a majority of the states. Their violation is a crime, 
punishable by imprisonment and fine, and may also Invalidate an otherwise 
legal promotion or sale of securities. 

As counsel, the lawyer cannot safely pass upon the validity of, or the 
banker or corporation issue or sell, securities without checking up the "Blue 
Sky" legislation in the state* where the purchaser resides. 

The effect of these laws on the making and validity of sales, both intra- 
state and interjstate, is discussed at length with the authorities affecting the 
enforcement of contracts or rescissions of sales and suits for damages in the 
courts of states other than the state whose laws render the contract invalid. 



PREPARATION OF CONTRACTS AND CONVEYANCES--Henry W. Bal- 
lantine. Professor of Law in the University of HOnnesota. Published by The 
Macmillian Company, New York, 227 pages, cloth. 

This is a valuable little book filled with practical suggestions and forms. 
It was compiled and intended primarily for the law student for study and the 
lawyer in. active practice for ready reference. The author's idea has been to 
give a series of concise practical suggestions and directions as to what to do 
and what not to do. The book can well be used as an adjunct to courses in 
business law. It is well printed and bound. And up to date work on the art 
of drafting important papers. 



SMILES AND FACTS FROM DIXIELAND, by Colonel G. S. P. Holland; 
published by Sharp-iHolland Company, Suffolk, Virginia. $1.00 pre- 
paid. Paper cover. A series or compilation of stories of and by 
the negro. This little book treats of the colored race as an inter- 
esting problem, — giving their trite and amusing stories, — their philo- 
sophicail beings and racial characteristics. The work is written and 
published for the benefit of those who live away from the haunts of 
the negro and who do not understand the race as a matter of evolution 
or racial instinct. 
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GENERAL SAMUEL T. ANSELL 
A Leading Lawyer of the Washington, D. C. Bar. 
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IT A LEX SCRIPT A EST 



Law covers the earth with beauty and fills it 
with bounty — shall we not then be certain that 
it also governs the distribution of this bounty. 



The l^;al profession in Pennsylvania have put a wrench in the 
delicate machinery of trust companies encroaching upon "the practice 
of la^w" by a restrictive provision in the new code. Section 120 provides 
that no trust company or other corporation authorized to do a trust 
business shall be qualified to act in any fiduciary capacity when the 
will* deed or other instrument appointing it shall have been prepared, 
written, drafted or transcribed by any oflficer, agent or employe of such 
trust company or bank; that no oflficer, agent or employe of any such 
trust company or other corporation shall prepare, write, draft or tran- 
scribe directly or indirectly any will, deed or instrument wherein such 
trust company or other corporation is appointed or named as executor, 
giiardian, trustee, assignee, or in any other fiduciary capacity. Violation 
of this clause is punishable as a misdemeanor. Exceptions are noted in 
the case of wills or instruments executed prior to the date of the 
approval of the act. 

"The Lawyers' Monopoly Bill" in California has been suspended 
until November, 1922, when a general election will be held. As soon as 
the bill was signed by Governor Stephens a referendum was invoked. 
ITie enormous resources of the trust companies in the state are said to» 
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be used to defeat the measure forbidding trust companies and banks 
from engaging in any kind of legal practice or furnishing legal advice 
to the banks' clients. This is the right kind of a law to have upon the 
statute books, and it should be operative in every state. 

The trust companies will of course spend money in large amounts 
and indulge in personalities, but the fact remains diat trust company 
officials, excepting the heads, are illy-paid servants, and the young 
lawyer who sits behind a desk or in a six-by-eight office at a weekly 
salary of may be $30.00 to $40.00, is not the right kind of a will writer, 
or expert, to give advice on fiduciary or investment matters. There is 
one thing he can be depended on to do, and that is to see that his em- 
ployer-trust-company gets into its capacious vaults all the money in 
sight. That is what he is paid for. There is a palpaUe absence of 
intelligent consideration on the part of the money lords as to the dis- 
tinction between the practice of law and banking and trust service. 
The legitimate practice of law should be preserved in its integrity free 
from monetary influences. 

No one can deny that the trust company is essentially a business 
and investment institution, and as such serves the lawyer in many ways. 
The business of the one and the profession of the other are in reality 
co-operative and mutually helpful. In its capacity as a public-serving 
corporation, the trust company offers to the lawyer the facilities of its 
trust and bond departments in a manner which enables the lawyer to 
serve his client with greater efficiency and satisfaction to both. 

When the trust company enters into the field of law practice it 
should be curbed and restricted. 

The president of a large trust company in Detroit, Michigan, has 
well set out how it aids lawyers in investment problems : 

In passing upon the great number and variety of stocks and bonds offered 
to hlB clients; 

In reporting the market value of securities; 

In furoishing information as to rights to subscribe to, or conversion 
privllegeB attaching to, stocks and bonds; 

As to sinking fund provisions; 

In furnishing of financial statistical information; 

In 8uppl3ring information respecting the various issues of Liberty and 
other Government bonds, as well as municipal, public utility, industrial, and 
other bonds; and in many other ways. 

Through its trust department, the trust company is of valuaUe assist* 
ance to the lawyer. 

By furnishing them with data and information at to the results of 
operation under typical trust clauses in wills and deeds of trust; 

With reference to safeguarding and placing limitations upon investment 
of trust funds. 
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This is all very true, but it furnishes no excuse for advertising that 
wills are carefully prepared free of charge by competent attorneys, or 
that advice will be furnished free of charge. This is something the 
lawyer is forbidden to do, by the ethics of his profession, and the various 
state legislatures should divorce once and for all the trust and banking 
institutions from writing wills or engaging in any form of legal work. 

RESTRICTIVE USE OF THE WORD 'BANK/^ 

The designation "investment banker" may not be used by a 
person or corporation not doing a deposit business subject to banking 
regulations. 

A recent decision of the Sujpreme Court of Ohio in the case of 
Inglis vs. Potius, reported in the 102 Ohio State Reports is of consider- 
able interest and deserves attention somewhat in detail. The firm of 
Otis & Company, with principal offices at Qeveland, O., conducts a 
business of brokers and dealers in investment securities. It used letter 
heads and advertisements containing the following: 

"Otis & Company, Investment Brokers, Cleveland." 
Otis & Company is a partnership, and the Superintendent of Banks 
of the State of Ohio ordered the company to discontinue the use of the 
word '^bankers" in the conduct of its business as constituting a violation 
of Section 710-3 of the General Code of Ohio, which restricts use of 
the word, "bank,'' "banker," or "trust." 

One of the partners of Otis & Company brought proceedings for 
an injunction against the company, complying with the order of the 
Superintendent of Banks. The trial court sustained the action. The 
Court of Appeals of Ohio reversed this holding, and the Supreme Court 
of Ohio now sustains the Court of Appeals. This means that the 
Superintendent of Banks is sustained in the position taken by him, and 
that Otis & Company was not justified in using the terms "investment 
bankers." 

The Supreme Court in its opinion states that by reason of regula- 
tion and supervision imposed upon banks by law and by reason of the 
careful methods voluntarily followed by banking institutions, the public 
have learned to place their confidence in banks, and justly so ; that the 
use of the word '1>ank" or "banker" is a valuable adjunct to any busi- 
ness, and the protection of the provisions of the banking code should, 
therefore, be available only to those institutions which are subject to 
the regulations and restrictions imposed by the banking law. "It can- 
not be doubted that gross frauds are daily practiced upon the public by 
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the sale of worthless securities. Neither can it be doubted that the 
improper use of the words 'bank* and iDanker* can be made a valuaUe 
aid in such practices." 

In answer to the argument that Otis & Company had a common 
law right and a constitutional property right to use the term "invest- 
ment bankers/' the court said that the statutes or common law rights 
can be changed at will, and that the police power is a suflFicient justifica- 
tion for the constitutionality of the law in question. 



In our list pages will 'be found an innovation containing the 
names of nearly 70 leading detective agencies throughout this and 
foreign countries. The International Secret Service Association, 
not so long ago formed, is international in its scope, and member- 
ship is being steadily developed covering the world as the work ia 
hand constantly becomes of greater importance. 

Character as well as reputation are what count with the Asso« 
ciation. The greatest care is exercised by the Board of Governors 
to include only individuals and firms of the highest reputation and 
standing. The Editor knows personally many of the list members 
whose names appear. He knows their offices and system, is 
familiar with the general character of their work and will be glad 
at any time to recommend to our readers agencies which can be 
depended upon in the various cities. 

The gfreat trouble heretofore with detective agencies as a whole 
has been in their irresponsibility and the uncertainty whether one 
can be found tomorrow in the same place located today, in other 
words "fly by nights." It is the aim and o'bject of the International 
Secret Service Association to see that only reputable members 
are admited. This is practically a guaranty of worth. We believe 
this is the first time that any magazine of an}r standing has ever 
published a complete list of the members of a detective association 
with or without the sweeping commendation which is herewith 
given to members of the International Secret Service Association^ 



EDITORIAL COMMENT 

Industrial peace is most precious in these times of distress, but precious 
as it is, the sacrifice of public rights is too high a price to pay tor it. It is 
public rights that are defied by the recent declaration of a railroad war. It 
is the voice of the public that was already heard most clearly above the 
chatter of the warlik-e chieftains. It was the voice of the public that dic- 
tated the terms of peiace. No other authority could be tolerated unless the- 
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reimbllc was to abdicate. Private right does not give any individual, or any 
group of individuals, the privilege of making war on the republic, and the 
order of the railroad brotherhoods for a strike on October 30 was an attack 
on the republic that a free people resented and repelled as vigorously as an 
attack by the German general staff. 

The merits of the controversy between the railroads and their employes 
are a secondary matter amenable to proper adjudication. There can be no 
adjudication of a declaration of war. There can be only surrender or vic- 
tory. That was the prim« issue before the American people today. 

If force it is to be, then let force be met with force. If any group of 
arrogant men can successfully flout the will of the American people as ex- 
pressed at th« polls, if they can successfully drive this country into a policy 
against which it has set its face, let us know it as soon as possible. Let us 
know also Just what that means — ^not only the nationalization of the rail- 
roads, but also the nationalization of the mines, and presently the nationali- 
ation of basic industries, and finally the whole program of the radical par- 
ties who could not summon a corporal's guard to their support at the ballot 
box one year ago. 

The American republio had nothing to fear in the threatened crisis but 
cowardice. There is in existence ample machinery to do Justice to the rail- 
road employes, if they seek Justice and not revolution. If they seek revolu- 
tion, a revolution that is none the less real because It does not parade under 
the red flag, there can be, there must be, but one answer. The government 
at 'Wlashington must fight, and the trains must run. Ex-President Cleveland 
showed how it could ibe done in Chicago years ago. 

No man or class of men would ever clothe the President of the United 
States, or the Congress, or the Supreme Court, or any other body, in time of 
peace, with the power to stop the wheels of commerce on our railroads. It 
is too great a power to be vested in any department of the Ctovernment, and 
if it is too great to be vested in any department of the Ctovernment, it is 
too great to be exercised by the would-be-labor autocrats of the country — 
we care not whether they be of the capital class, the labor class, or any 
other class. Qompers Is not better than any other citizen. 

We cherish the hope that the labor leaders of this country will take: 
counsel of their experiences during the past few months, and that it will 
not be necessary for the Congress to pass any more drastic legislation bear- 
ing upon this subject. Cut if they will not profit by experience, there never 
will be more than one nation-wide strike in this country on the railroads. 
And if that one strike comes, the American people will send to the Congress 
men who will have the courage to do their bidding, and not quake like aspen 
leaves before a few lobbyists in Washington. The great American people 
are patient and long-suffering, but they can be aroused, and when they are 
aroused there will be a great upswell which will cast aside the autocrata 
of the country as the great billows of the ocean toss about the flotsam and 
Jetsam of the sea. 



Digitized by 



Google 



284 EDITORIAL COMMENT 

DIVORCE TBU8T COBiPANnCS FROM COMMERCIAL BANKS. 

It will be well for the yarious state legislatures to give immediate 
attention to measures oalculated to divorce trust companies and com- 
mercial banks from the savings institutions which in too many cases 
are affiliated with them. It is not wise to charge the same set of officers 
with the responsibilities of handling two sets of funds which must be 
invested in different ways. The idea of this separation should not depend 
on the whim of the officials who run our banks. There should be no 
roundabout way by which those holding funds for commercial purposes 
can at pleasure dip into moni«s that lare deposited to savings accounts. 

A case is pending before a Justice of the Massachusetts Supreme 
Court that will interest a good many bank men. When the bank com- 
missioner closed the Tremont Trust Company of Boston, he discovered 
that funds had been diverted from the savings department, to the 
use of the general banking department. Apparently the officers of the 
company had been pressed for funds, to meet the checks that were being 
presented on the commercial side, and when the general banking deposits 
and other income failed to provide the necessary funds, they turned to 
the more abundant funds of the savings department for help. Of course, 
by doing this, they violated the spirit of the law, which Massachusetts 
has enacted for the specific protection of savings depositors, because it 
never was the purpose of the legislature that the commercial department 
of any trust company should have any sort of access to the funds in the 
savings department. The officers of the company seem to have realized 
this, for they created some sort of notes, to be put into the savings 
department in place of the cash, but they were no such securities as 
good banking judgment would have selected for such a department or 
as good banking Judgment would have ever accepted^ under the stated 
conditions. The question for the Supreme Court Justice to decide is 
whether these funds shall now be paid back in full to the savings 
department, even though such repayment shall work to the disadvantage 
of the creditors of the commercial department. 

The occurrence suggests a number of interesting thoughts, for the 
consideration of bank men as well as of public spirited citizens generally. 
The first is the somewhat tj'ite question, whether trust companies should 
be allowed to operate both commercial and savings ' departments. The 
majority of people appear to believe that the funds and investments of 
such departments should, at least, be strictly separated. The number 
of states having laws that make such a requirement is increasing, and it 
already includes most of those states which are generally regarded as 
having the best banking laws. The principle involved is that those wlio 
carry th^eir savings to a bank are entitled to a larger measure of protec- 
tion than those who are carrying accounts subject to check. Thus far, 
the idea of those who make our laws, seems to have been that this larger 
measure of protection can be gained by the mere passage of laws to sepa- 
rate the funds of the two departments, and to limit very strictly the 
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ways in which sayings funds may b« inyested. They seem never to have 
doubted that those who conduct commercial departments may safely be 
intrusted with the conduct of savings departments as well. 

There should not be Interlocking directorates between commercial 
banks, trust companies and saving institutions. There should be laws 
making a diversion of funds positively unlawful. Laws should be passed 
so plain that they cannot be circumvented. By this m>eans temptation is 
removed. Not to do what we have here advised is to invite extraordinary 
mismanagement of savings accounts. As a rule the men who conduct 
savings banks have been found more loyal to the interests they serve — 
to the best principles of investment than those at the hands of savings 
departments which are affiliated with trust companies, national or state 
banks. 

If the legislature had intended to allow the general banking depart- 
ment of any trust company to get help, in its hour of need, from the 
savings department it would have provided a way. It never would have 
driven the officers of the company to the use of any such roundabout 
way for reaching their goal. The intent of the law should be followed 
strictly. Therein lies safety. 



Merrily, we go on making new laws, no matter, what else happens. 
Our forty-eight States and the Federal Congress make more laws than 
than any one can keep track of. It has been estimated by a conservative 
critic that We, the People of the United States, are responsible for 25,000 
laws annually. Each State adds about 500 statutes a year to those already 
in hand. To show how they accumulate, the Empire State alone boasts of 
a grand total of approximately 40,000 laws. 

Which of us can obey all of them? Even if we would, there are many 
of them so carelessly drawn that there would be considerable doubt and 
diff'erence of opinion as to their exact intent and meaning. Lawyers are 
confounded often enough themselves in their interpretation of statues. 
What chance, then, has the average man to know what's what in law, 
But it is proper to point out here that, true to our Anglo-Saxon instincts, 
we intuitively know the law — the common law — and so steer a pretty 
clear course away from important infractions. It is worth a word of 
wondering praise how multitudinous and intricate the statutes are which 
protect us from one another under the complexities of modern civiliza- 
tion, and still more to be wondered at how the average citizen manages 
to keep out of legal entanglements, or, by guile and ingenuity, manages to 
keep "within the law." 

The great Blackstone said that democracy is peculiarly fitted to the 
making of laws, and lays stress on the vital importance of legislation, at 
the same time calling attention to the fact that there is no other state 
of life, arts, or sciences, in which no preliminary instruction is looked 
upon as requisite. He also states that in legislation by the people they 
will show great caution in the creation of new laws that may interfere 
with their rights and liberties. 
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With all due respect to that eminent authority* precisely the con- 
trary is the case. Nobody is so willing to interfere with the rights or 
liberties of the people as the people themselves, or their alleged represen* 
tatives in the legislature; and a body, or a fraction of the people, is far 
more ready and reckless to impose its will upon the others than have been 
the most masterful monarchs. 

There is grave danger in the ease and nonchalance with which laws 
are made and unmade. It bodes ill for their "majesty." The people lose 
respect for them, and when that happens society is in Jeopardy. 



THE GREATEST LAW. 

It is law which makes the universe one grand paean of harmony. If 
it were not for law, the universe would be a chaos instead of a cosmos. 

Here, then, is the secret of the origin of both good and evil, this is 
all the good and evil there ever was or ev-er will be. 

Thought results in action, if your thought is constructive and 
harmonious, the result will be good, if your thought is destructive or 
inharmonious, the result will be evil. 

There is therefore but one law, one principle, one cause, one source 
of power, and good and evil are simply words which have been coined 
to indicate the result of our action, or our compliance or non-compliance 
with this law. 

Compliance with this law means to get in harmony with the law, 
and as the law is the one creative principle of the universe, it is neces- 
sarily creative in its nature. Your thought must therefore invariably be 
constructive. ^ 

The importance of this Is well illustrated in the lives of Emerson 
and Carlyle. Emerson loved the good and his life was a symphony of 
peace and harmony, Carlyle hated the bad, and his life was a record of 
perpetual discord and inharmony. 

Here we have two grand men, each intent upon achieving the same 
ideal, but one makes use of constructive thought and is therefore in 
harmony with natural law, the other makes use of destructive thought 
and therefore brings upon himself discord of every kind and character. 

The law of attraction will certainly and unerringly bring the con- 
ditions, environment, and experiences in life, correspoding with your 
habitual, characteristic, predominant mental attitude. Not what you think 
once in a while when you are in church, or have just read a good book, 
but your predominant mental attitude is what counts. 

You cannot entertain weak, harmful negative thoughts ten hours a 
day and expect to bring about beautiful strong and harmonious con- 
ditions by ten minutes of strong, positive, creative thought. 

Real power comes from within. All power that anybody can pos- 
sibly use is within man, only waiting to be brought into visibility by his 
first recognizing it, and then affirming it as his, working it Into his 
consciousness until he becomes one with it. 
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All mlBtakes are but the mistakes of ignorance. Knowledge gaining 
and consequent power is what determines growth and evolution. The 
recognition and demonstration of knowledge is what constitutes power, and 
this power is spiritual power, and this spiritual power is the power which 
lies at the heart of all things; it is the soul of the universe. 

This knowledge is the result of man's ability to think; thought is 
therefore the germ of man's conscious evolution. When man ceases to 
advance in his thoughts and IdeaU, his forces immediately begin to disin- 
tegrate and his countenance gradually registers these changing conditions. 

Successful men make it their business to hold Ideals of the conditions 
which they wish to realize. They constantly hold in mind the next step 
necessary to the ideal for which they are striving. Thoughts are the 
materials with which they build, and the Imagination is their mental 
work-shop. Mind is the ever moving force with which they secure the 
persons and circumstances necessary to build their success structure, and 
imagination is the matrix in which all great things are fashioned. 

If you have been faithful to your ideal, you will hear the call when 
circumstances are ready to materialize your plans and results will 
correspond in the exact ratio of your fidelity to your ideal. The ideal 
steadily held is what pre-determines and attracts the necessary conditions 
for Its fulfillment. 



liAWYERS AS I4BADERS. 

The Bar of America must come back to its own. It must take what 
belongs to it as a matter of right. It must assume not only the legal 
leadership of America, but it must assume the moral and Intellectual 
leadership in American life. It must say, "I would rather be in some small 
town advising what is right and condemning what is wrong than to live 
in the palaces of the kings, the servant of some monopoly or 
corporation." It must go out and proclaim to the people of 
America that as God holds this mighty world of ours in Its 
ceaseless orbit from year to year and generation to generation and eon 
to eon as it circles around the sun, by controlling forces, centrifugal and 
centripetal, one seeking to pull it into the sun and the other tending to 
throw it off into space, and as between the two contending forces the 
world is kept in its orbit, so the Bar of America ought to stand for the 
middle course in American life as between the men who would grasp all 
liberty for their own sake, and the mob who would grasp it for the mob's 
sake. 
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THE BLOOD TESTS OF ABRAMS 

By Albert Abrams, A. M., M. D., LL.D. San Francisco, California. 

It can fee demonstrated beyond cavil that it is possible by- 
aid of a few drops of blood to determine race, sex, approximate age 
and parentage. 

Recently Judge Thomas Graham of the Superior Court, in San 
Francisco, decided parentage based on the **Abrams Tests." 

Specifically, the latter are known as the "Electronic Reactions 
of ABRAMS," and are used in different parts of the world by 
physicians qualified to make them. 

It is now practically eight years, since the reactions were first 
introduced to the medical profession and the writer's preliminary 
report on the subject was published in International Clinics 
(Vol. I, 27th series, 1917) "A quarterly of clinical lectures by lead*- 
ing members of the medical profession throughout the world." 

The primary object of the "Reactions" is to determine disease 
from a blood examination. Says a writer, in the "American Journal 
of Clinical Medicine." "It is many years since the medical profes- 
son has shown such interest in any new discovery as they have 
in Electronic Diagnosis," first discovered by Dr. Albert Abrams 
of San Francisco. To be able to diagnose at the very beginning 
tuberculosis, carcinoma, syphilis, pus formation, and so on, and 
not to have to rely upon doubtful laboratory methods is almost 
beyond comprehension or belief." 

Sir James Barr, late President of the "British Medical As- 
sociation," states in the "Lancet" (London), May 22, 1920, that 
"Abrams Reactions" in Cancer can be easily verified and in ''The 
British Medical Journal" March, 1920, he states, "I could easily fill 
several Journals with Abrams' valuable work." 

It is a task of great difficulty to present the subject matter of 
these "Reactions" so that it can be understood by the lay reader, 
and confronted with this difficulty, the subject will be discussed 
in a general way. 

SCIENCE AND MEDICINE.— Diagnosing diseases is the 
essential scientific phase of medical practice. It has been estimated 
that a correct diagnosis falls below 50% in recognition and in some 
below 25%. 
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Sir James McKenzie, one of the world's greatest diagnosticians, 
recently asserted that, in upwards of 90% of patients (excluding 
trivial ailments and injuries), physicians are unable to state with 
any degree of accuracy the nature of the patients illness. 

Until the physician can weigh, measure and express his knowl- 
edge in numbers, his art has scarcely attained the dignity of a 
science. 

THE CELL DOCTRINE.— Medical progress owes its re- 
tardation to the concept that the human was something apart from 
other entities of the physical universe. Physicians forget that all 
vital phenomena are dynamic and the actions of organisms should 
be regarded as processes and not as structures. 

All vital phenomena are subject to the same laws governing 
the cosmos. 

All problems in medicine not in accord with the progress made 
in physical science are doomed to perish. While the cell doctrine 
gave a decided impetus to the formulation of modern biology and 
pathology, it has suffered many vicissitudes notably that, in the 
interpretation of vital phenomena we must look deeper than simple 
cell structure to interpret disease. 

THE ELECTRONIC THEORY.— The actual nucleation of 
the electron theory forty years ago in its explanation of matter is 
perhaps the greatest contribution ever made to scientific knowl- 
edge. For this theory of the electrons, Professor Thomson, (Cam- 
bridge) received in 1916, the Nobel Prize. 

Prof. R. A. 'Milliken (University of Chicago), succeeded in 
isolating and weighing electrons, the ultimate units of electricity 
and the most unthinkable minute particles ever thought of by 
man. 

The units of our bodies like all entities in nature are only 
charges of electricity and in their incessant activity, they produce 
the phenomenon known as radiation. 

The physicist limits radiation to only a few elements simply 
because his apparatus lacks sensitivity. 

REFLEXES OF ABRAMS.— These have been described in 
the 7th volume of ''Reference Handbook of the Medical Sciences." 
Wm. Wood & Co., New York. 

Epoch making discoveries usually date from the discovery of 
a sensitive mechanism which reveals some phenomenon of the 
atomic world. 
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The radium emanation is detectable by the electroscope which 
is a million times more sensitive than the spectroscope, yet the 
latter will detect the millionth of a milligram of matter. 

The physiologic mechanism designated as a reflex surpasses 
in sensitivity any apparatus yet devised by human ingenuity. The 
contraction of the pupil of the eye to light is a reflex . 

The retina of the eye is approximately three thousand times 
as sensitive as the most rapid photographic plate. It occurred to 
the writer to utilize the human reflexes for the recognition of 
radiations. 

Thus, if an infinitesimal quantity of radium is detectable by 
the electroscope at a distance of thirty inches, a reflex will detect 
it at a distance of thirty feet. 

Now, the identification of matter however infinitesimal, is 
determined by its radiations which are constant and invariable and 
have always the same wave length. Just as color is determined 
by wave length so can we determine the composition of matter. 

When we perceive a variety of colors, it is due to definite 
vibratory rates conducted by specific nerve fibers which are natural 
detectors of energy. 

The spectrope, one of the most sensitive instruments known 
to science can detect a quantity of helium, weighing no more than 
3-100 millionths of a grain, yet the nose can perceive an odor of 
a 300 times smaller quantity of sulphureted hydrogen. 

The toxicologist employs physiologic tests on animals to de- 
tect poisons. Thus, strychnin will produce convulsions in frogs 
and atropin will dilate the pupils. The latter are essentially reflex 
phenomena. 

A frog's muscle can be used for recording wireless messages. 
The muscles contracting in response to the electric impulses. 

BLCXDD IDENTIFICATION.— This is conventionally based 
on a study of blood cells by the microscope, and is the accepted 
medicolegal test. The microscope enables one to differentiate 
human from animal blood by determining the dimensions of the 
red corpuscles. This method is practically valueless, owing to the 
shrinkage of the corpuscles in drying and their swelling when test 
fluids are used. 

The latest method now used is the "Precipitin reaction," but 
all it does is to differentiate human from animal blood even then 
there are many sources of error. 
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The cell doctrine is responsible for the lack of progress made 
in blood identification. The cells constitute a superstructure guided 
in their activity by physico-chemical forces. 

The cell is only the micromorphologic unit of animal organi- 
zation. 

ELECTRONIC REACTIONS.— Employing the human re- 
flexes, a fraction of a drop of blood even dried and after a lapse of 
year or more will still reveal its specific radiations. 

Among other data, one may by this biomechanic detection of 
radiant energy from blood determine the following: 

1. Approximate age; 

2. Sex. 

3. Race. 

4. Parental inheritance of disease. 

5. Vibratory rate (which always corresponds with that of 
the father and usually with that of mother unless the child is the 
progeny of a loveless wedlock). 

6. Differentation of human from animal blood. Only the 
primates (apes, etc.) show the same vibratory rate as human blood 
and only the blood of the negro is racially identical with that of 
the primates. It can be determined from what animal the blood 
has been derived. 

7. If the blood is that of a female, one can approximately 
determine the number of children and their sex. 

Blood examinations after this manner show that some women 
and men are never destined to have children. This latter state- 
ment suggests the important question I of predestination rather 
than anatomic anomalies exclusively in the matter of childless 
marriages. 

When the animal reflexes are elicited from specific radiations 
of the blood, they are detected by percussion but to eliminate the 
personal equation of sound detection, they are determined electro- 
statically and galvanometrically. 

The use of the galvanometer is eminently scientific and my 
apparatus is so constructed that, when there is a reflex response, 
it can be heard by a thousand or more persons. 

Lately, the writer has perfected an apparatus whereby the 
human reflexes may be substituted but as before remarked, no 
apparatus has yet been devised to surpass the animal reflexes in 
sensitivity. 
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FEDERAL TAX LIENS ON REAL 
PROPERTY 

(By Frank C. Hackman of the Seattle, Washington, Bar). 

(BDITOR*S NOTB.— This is the first of a lerles of articles Mr. Hackman wUl 
present to readers of The Lawyer and Banker, wherein he will set forth various 
powers exercised by the Federal government with respect to real property.) 

Congress may impose taxes for the purpose of paying the debts 
and to provide for the common defense and general welfare of the 
United States. Its authority "to lay and collect taxes, duties, imposts 
and excises" is exhaustive and inclusive of every conceivable power of 
taxation. Congress may create the tax, fix the rate, provide the meth- 
ods and means for collection, and make the tax a lien upon the property 
of the tax debtor. It is free to order the particulars as it will, and 
all persons are bound to know the Federal provisions, and the facts 
which may bring or may have brought such provisions into operation. 
A revenue lien may be established without physical seizure and without 
publicity. The United States may acquire a special property by the 
imposition of a lien for taxes. {U. S. v. Snyder, 149 U. S. 210, 13. 
Sup. Ct. 846, 37 L. Ed. 70s ; Blacklock v. U. S., 208 U. S. 75, 28 Sufr. 
Ct. 228, 52 L. Ed. 396.) The right of taxation carries with it inher- 
ently the power to embarrass and destroy. Territorially, the power of 
Congress to levy and collect taxes is coextensive with the territory of 
the United States. 

Pursuant to its power Congress has enacted : 

"It shall be the duty of coUectors, or their deputies, in their respective 
districts, and they are hereby authorized, to collect all the taxes imposed by 
law, however the same may be designated * * * (Rev. Btat. see. 3183; 
U. 8. Opnvp. BtaU, 1916, sec. 6905.) 

"Where is it not otherwise provided, the collector shall in person or by 
deputy, within ten days after receiving any list of taxes from the Commis- 
sioner of Internal Revenue, give notice to each person liable to pay any taxes 
stated therein, to be left at his dwelling or usual place of business, or to be 
sent by mail, stating the amount of such taxes and demanding payment 
thereof. If such person does not pay the taxes, within t^i days after the 
service or the sending by mall of such notice, it shall be the duty of the 
collector or his deputy to collect said taxes with a penalty of five per centum 
additional upon the amount of taxes, and interest at the rate of one percentum 
a month." {Rev. Stat. sec. 3184; U. 8. Comp. Stat., 1916, sec. 5906.) 

"If any person liable to pay any tax neglects or refuses to pay the same 
after demand, the amount shall be a lien in favor of the United States from 
the time when the assessment list was received by the collector, except when 
otherwise provided, until paid, with the interest, penalties, and costs that 
may accrue in addition thereto upon aU property and rights belonging to 
such person: Provided, however. That such lien shall not be valid as against 
any mortgagee, purchaser, or Judigment creditor until notice of such lien shall 
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be filed by the collector in the office of the clerk of the district court of the 
district within which the property subject to such lien is situated: Provided 
further, Whenever any State by appropriate legislation authorizes the filing 
of such notice in the office of the registrar or recorder of deeds of the coun* 
ties of that 8tate» or in the State of Louisiana in the parishes thereof, then 
such lien shall not be valid in that State as against any mortgagee, purchaser 
or Judgment creditor, until such notice shall be filed in the office of the 
registrar or recorder of deed of the coui.ty or counties, or parish or parishes 
in the State of Louisiana, within which the property subject to the lien is 
situated." (Rev. Stat, sec 3186, 0$ amended &y Act March 1, 1879, c. 125, «eoL 
8, and Act March 4, 1913, c. 166; U. 8. Camp. Stat., 1916, sec. 5908.) 

The last quoted section specifically creates a lien in favor of the 
United States for delinquent taxes, interest, penalties and costs, and 
makes the same apply to all property, real or personal, of the tax 
debtor. 

The two provisos, beginning after the word "person" with the 
words, "Provided however, that such lien" etc., to the end of the 
section, were added by Act of March 4, 1913, Chapter 166. 

As will be observed by reference to the last quoted section the lien 
for unpaid taxes is made to date "from the time when the assessment 
list was received by the collector," but the lien does not come into exist- 
ence until "after demand" is made for payment of the tax, and the tax 
debtor "neglects or refuses" to pay the same. A demand must be made, 
any pa)rment thereafter neglected or refused, before the lien is created, 
and then it relates back to the time when the assessment list was receiv- 
ed by the collector. The demand must be in writing and for a specific 
amount, and all steps required by law must be strictly pursued. The 
tax remains a mere personal liability until payment is demanded and 
thereafter neglected or refused. (U. S. v. Pacific R. R., Fed. Cas. 
15984; Brown if. Goodwin, 75 N. Y. 409; U. S. v. Allen, 14 Fed. 263; 
r/. 5*. V. Snyder, 149 U. S. 210, 37 L. Ed. 705, 13 Sup. Ct. 846.) 

Prior to the amendment of the act creating the lien by the addition 
thereto by Act of March 4, 19 13, c. 166, of the provisos (as above par- 
ticularly set forth) the lien was held superior to the right, title or 
interest any one acquired in and to the property subsequent to the 
filing of the list with the collector and demand upon the tax debtor, 
unaffected by the fact such an one acquired the right, title or interest 
without knowledge of the lien or claim of the government. The lien 
was, therefore, enforceable against the property of the tax debtor 
though transferred to a purchaser, or mortgaged to a mortgagee, or 
leased to a lessee for value and without notice, subsequent to the filing 
of the list with the collector and his demand upon the tax debtor for 
payment. (U. S. v. Pacific R. R., 1 Fed. 97; U. S. v. Turner, Fed. Cas. 
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16548; U. S. V, Snyder, 149 U. S. 210, 37 L. Ed, 705, 13 Sup, Ct. 846; 
Blacklock V. U. S., 208 U. S. 75, 52 L. Ed. 396, 28 Sup. Ct, 228; Alkan 
V, Bean, Wed. Cas. 202 ; U. S. v. Black, 3 Brewst. Pa. 167 ; U. S. v. 
Curry, 201 Fed. 371.) 

No form of record was provided (prior to the amendment of March 
4, 1913) for affording notice of the Hen^ The assessment list con- 
stituted the record to charge one with notice and to put one on inquiry. 
State statutes providing for the filing or recording of liens or incum- 
l)rances in order to affect third persons do not apply to this federal 
revenue tax lien. Thus, at New Orleans, Louisiana, in 1879, -resided a 
man named Snyder, who, at the time, was indebted for a tobacco tax, 
and of whom demand for payment had been made. He then owned 
certain real property, which, on February 5, 1881, he sold and conveyed 
to a corporation for a valuable consideration. On April 15, 1881, the 
United States instituted suit to collect the tax owed by" Snyder. The 
assessment for which the lien for taxes was claimed in behalf of the 
United States had not been filed or recorded in the mortgage office of 
the parish of Orleans, as required by the laws of Louisiana in order 
to affect third persons ; and the corporation had purchased the property 
on which the tax lien was claimed to exist for full value, in good faith, 
and in ignorance of the alleged tax indebtedness. The Louisiana law 
provided: **No mortgage or privilege on immovable property shall 
affect third persons, unless recorded or registered in the parish where 
the property is situated, in the manner and within the time as is now or 
may be prescribed by law" etc., and further provided such privilege 
should lapse in three years. It was held the state law had no applica- 
tion to the federal tax lien, the Court saying: 

"The power of taxation has always been regarded as a necessary and 
Indispensable incident of sovereignty. A government that cannot by self- 
administered methods, collect from its subjects the means necessary to sup- 
port and maintain itself in the execution of its functions is a government 
merely in name. If the 'United States proceeding in one of their own courts, 
in the collection of a tax csin be thwarted by the plea of a state statute 
prescribing that such a tax must be assessed and recorded under state regu- 
lation, and limiting the time within which the tax shall be a lien, it would 
follow that the political existence of the government of the United States 
is at the mercy of state legislation." iU. 8. v. Snyder, 149 U. 8. 210, 37 L. Ed. 
705, 13 8up. Ct) 

As stated no provision was made| for any record of the federal 
tax lien that would avail bona fide purchasers, and as shown state re- 
cording laws do not apply. This situation worked a hardship empha- 
sied by the Court in the case of the United States vs. Curry. (201 Fed. 
371.) In this case in August, 1910, an assessment of $7,344 was made 
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against one Mary E. Curry on account of stamps and special taxes due 
and unpaid, incurred by her as a manufacturer of oleomargarine. On 
September 26, 1910, she was notified by the collector of such assessment. 
On October 7, 1910, formal demand for payment was made. At the 
time the assessment list was received by the collector she owned certain 
property, and continued to own it until October 7, 1910, when demand 
for payment was made. On November 25, 1910, she conveyed all of 
the property, some by way of mortgage, some absolutely, to divers per- 
sons. By mesne conveyances some of these mortgaged or deed to yet 
others. The action was brought by the United States to have the prop- 
erty sold in satisfaction of its lien for the taxes. It was held the gov-* 
rnment's lien was unaffected by the fact that a subsequent incum- 
brancer or purchaser became such without knowledge that the govern- 
ment had any interest in or claim upon the property. The Court in 
part said: 

"It would seem th«t by a comparatively sllgrht change of the statute law 
the rights of the United States could be sufflclently protected without eadan- 
gering the interests of other persons. The collector of internal revalue at the 
time he makes demand upon the taxpayer might be required to transmit a 
copy of the demand to eome office in which judgments and other recognised 
liMis upon real estate are recorded, and the records of which are consequently 
carefully examined by conveyancers." 

The hardship of the federal tax lien law in that no record notice of 
the existence of such lien was provided for had been previously evidenc- 
ed in other decisions. ( t/. S. v. Pacific R. R., i. Fed. 97 ; U. S. v. Snyder, 
149 U. S. 210, 37 L. Ed. 705, 13 Sup. Ct. 846.) No action had been 
taken, however, to amend the law and make provision for some record 
notice. After the decision in the Curry case, the American Bar Asso- 
ciation used its influence to bring about a modification as suggested by 
the Court in the Curry case, that would avail to give record notice of a 
claim of tax lien by the government to bona fide purchasers. As a result 
the original tax lien statute was amended by Act of March 4, 1913, 
chapter 166, whereby tiie provisos were added.. The first is: "That 
such Uen shall not be valid as against any mortgagee, purchaser, 01^ 
judgment creditor until notice of such lien shall be filed by the collector 
in the office of the district court of the district within which the prop- 
erty subject to such lien is situated." It will be observed that the col- 
lector is not obliged to file tiie required notices to make tax liens valid 
except as against three specified classes of persons who would be affect- 
ed t^ their existence, name, mortgagees, purchasers and judgment cred- 
itors. As to all who may deal witti the property of a federal tax debtor 
after the federal tax lien comes into existence upon it, who are not 
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mortgagees, purchasers or judgment creditors, the lien operates and is 
effective though no notice of it has been filed as requir^ by this pro- 
vision. The lien is valid against the tajq debtor owner without the 
filing of the notice. 

The form of this notice and the manner of its filing in the office 
of the clerk of the district court are not specified in the statute. The 
notiec is certainly not required to be entered in the judgment index or 
docket of the district court. It is merely required to be filed, and as no 
index is required to be kept of the names of tax debtors, a search to 
ascertain if such lien exists upon the property of a particular person 
makes an examination of all filed notices necessary. 

Now any and all notices of tax liens on file in the office of the 
clerk of the district court, by the very force of the statute, impart con- 
structive notice to mortgages, purchasers and judgment creditors. All 
others are obliged to take notice of any claim of tax lien on file in the 
office of the clerk of the district court of the district wherein is situate 
the land they propose to deal with. If there be a tax lien, but a claim 
for it is not there on file it will not affect them. 

It will be observed the filing of a notice of tax Hen operates as 
constructive notice throughout the jurisdiction of the district court. One 
who, as a mortgagee, purchasers or judgment creditor, is dealing with 
land situate in the district of a federal district court, without respect to 
county lines, must direct his inquiry to the clerk of the district court. 
As abstractors usually make searches as to matters on file or of record 
in some record office within their respective counties, they make no 
search for these lien claims, and usually do not search as to them even 
when the office of the clerk of the district court is within the county 
where they conduct their business. The fact no claim need be filed to 
create the lien upon the tax debtor's property affords no protection to 
a title company guarantying or insuring an ownei* his own title, who 
should happen to bt a delinquent debtor. The lien upon his property 
would exist and be valid though no notice of it were on file in the 
clerk's office of the district court. 

Now the recording system for land titles of any state, as has been 
said, has no application to the federal revenue system. On the other 
hand Congress cannot interfere with the recording system of the states. 
Congress, for example, cannot create some new kind of instrument and 
provide it shall be recorded under any state system of records and give 
them such effect as notice as it may see fit, as to matters within its con- 
stitutional power of control. It can create an instrument unknown to 
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state law, and give that instrument effect as constructive* notice as part 
of some federal filing or recording system. Or Congress may, if it 
will, create such an instrument and provide it shall have a certain effect 
only when filed or recorded under the system of recordation prevailing 
in any state, when any state shall by legislative enactment authorize 
such filing or recordation. 

It was recognition of this principle that caused the enactment of 
the second proviso of the act under discussion. This proviso is as 
follows : 

"Whenever any State by appropriate legislation authorizes the fil- 
ing of such notice in the office of the registrar or recorder of deeds of 
the counties of that State, or in the State of Louisiana in the parishes 
thereof, then such lien shall not be valid in that State as against any 
morgtgagee, purchaser or judgment creditor, until such notice shall be 
filed in the office of the registrar or recorder of deeds of the county 
or counties, or parish or parishes in the State of Louisiana, within which 
the property subject to the lien is situated." 

Whenever a state by legislation permits the claims of internal reve- 
nue delinquent tax liens to be filed in the offices of its county recorders 
or registrars, then and only then may the federal government make use 
of these county offices as a depository of notices of these liens, and 
thereby make them accessible to local searchers, abstracters and others. 
The federal proviso does not require the recordation of these claims, 
but merely that they shall be filed. Nor does it provide for the payment 
of any fee for the purpose of having them filed when any state shall 
authorise their filing. 

In the absence of appropriate state legislation the claims of tax 
liens may be filed in the oflFice of a county recorder or registrar, and 
should they be they do not thereby become effective as constructive 
notice by reason of being on file in such county officer's office. 

The lien of a federal tax relates back, upon demand, to the time 
when the tax was due, but only attaches to the property belonging to 
the tax debtor at the time the demand for payment of the tax was made. 
(U. S, V. Pacific R, R.., 1 Fed. 97). The lien does not stand upon the 
same footing as an ordinary incumbrance, and is not displaced by a sale 
of the property under a pre-existing judgment or decree, unless other- 
wise directed by statute. It attaches to the res without regard to indi- 
vidual ownership, and when it is enforced by sale pursuant to the statute 
prescribing the mode of assessing and collecting taxes, the purchaser 
takes a valid and unimpeachable title. (Osterberg v. Union Tr. Co,, 93 
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U. S. 424, 33 L. Ed. 964*) State exemption laws have no application to 
debts due the United States. (£7. 5*. v. Howell, 9 Fed. 674). The gov- 
ernment is not compelled to resort to dbtraint and sales of chattds and 
personal effects of a tax debtor before enforcing its lien on his real 
estate and leaseholds. (U. S. v. Curry, 201 Fed. 371 ; Blacklock v. U. S., 
208 U. S. 75, 52 L. Ed. 396,28 Sup. Ct. 228.) 



MEMBERS OF INTKRINATIONAiL COURT OF JUSTICE. 
Professors of international law consUtute a majority of the members of 
the new International Court of Justice just elected by the League of Nations, 
according to correspondence of the Associated Press from Geneva. The pro- 
fessors are John Bassett Moore of the United States, Senator Rafael Altamira 
y Crevea of Spain, Dionisio AnsUotti of Italy, Max Huber of Switserland, Dr. 
Torozu Oda of Japan, Charles Andre Weiss of France, and Antonio Sanches 
de Bustamente of Cuba. Of these Altamira and AnsUotti are also practicing 
lawyerfe. Viscount Robert Banna^me Finlay of Great Britain and B. C. J. 
Loder of Holland are lawyers, while Dedrik Galtrup GJedde Nyholm of Den- 
mark is classed as a jurist, and Senator Rny Barbosa of BrazU as a statesman 
and constitution-maker, being one of the authors of the Brasilian con- 
stitution. 
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THE MON ROE DOCTRINE 

By Hon. Randolfdi Harrison of the Ljmchburg Virginia Bar. 

The Monroe Doctrine implicitly recognizes the principles 
enunciated by Washington and Jefferson for our guidance in our 
international relations. 

Washington in the solemn admonitions of the Fa^rewell Address^ 
said: 

"The great rule of conduct for us in regard to foreign nations is, in 
expanding our commercial relations to have with them as little political 
connection as possible. ^ ^ ^ 

"Europe has a set of primary interests which to us have none or 
a very remote relation. Hence she must be engaged in frequent con- 
troversies, the causes of which are essentially foreign to otir concern. 
Hence, therefore, it must be unwise in us to implicate ourselves by 
artificial ties in the ordinary vicissitudes of the politics or the ordinary 
combinations or collisions of her friendships or enmities. 

"Our detached and distant situation invites and enables us to pursue 
a different course. ♦ ♦ ♦ 

"Why forego the advantages of so peculiar a situation? Why quit 
our own to stand upon foreign ground? Why, by interweaving our destiny 
with that of any part of Europe, entans^e our peace and prosperity in the 
toils of European ambitions, rivalship, interest, humor, or caprice? 

*1t is our true policy to steer clear of permanent alliances with any 
portion of the foreign world. « « « 

"Taking care always to keep ourselves by suitable establishments on 
a respectable defensive posture, we may safely trust to temporary 
alliances for extraordinary emergencies." 

It will be observed that Washington's warning was against 
permanent alliances. He expressly said that we might "safely trust 
to temporary alliances for extraordinary emergencies." 

Jefferson in his first inaugural address announced his foreign 
policy in the following terms: 

"Peace, commerce and honest friendship with all nations, entangling 
alliances with none." 

In a letter to Thomas Paine dated March i8, 1801, Mr. Jef^ 
ferson said: 

"Determined as we are to avoid, if possible, wasting the energies of 
our people in war and destruction, we shall avoid implicating ourselves 
with the powers of Europe, even in support of principles which we mean to 
pursue. They have so many other interests different from ours that we 
must avoid being entangled in them." 

Again, in a letter to Mr. William Short, dated October 3, 1801^ 
he said: 

"We have a perfect horror at everything like connecting ourselves 
with the politics of Europe." 

Still later, in a letter dated October 29, 1808, he said : 

"We consider their interests (Spanish- American Colonies) and ours 
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as the same, and that the object of both must be to exclude all European 
interference in this hemisphere." 

The ever-advancing tide of liberalism set in motion by the 
American Revolution was opening the way to the complete libera- 
tion of this hemisphere. The Spanish American Provinces revolted 
and seven new republics — Buenos Aires, Guatemala, Colombia, 
Mexico, Chile, Central Ameria and Peru — threw off the Spanish 
yoke and claimed admission among the nations of the world. The 
ancient colonial system was at stake. Continental Europe which 
was held fast bound to the rock of despotism, was deeply interested 
in maintaining it, but our own larger freedom and complete security 
required that the nations of Europe should relax their grasp on 
the American continent. President Monroe, therefore, recognized 
the independence of the South American states in March, 1822, 
and Congress promptly made the necessary appropriation to defray 
the expenses of such missions as the President might institute at 
their respective capitals. To give decisive effect to that great 
measure, President Monroe, in 1823, declared to the world that 
henceforth any attempt made by any foreign power to establish 
the colonial system in any part of this hemisphere would be resisted 
as an aggression against the United States. 

The occasion which called forth this declaration, and the matter 
that it referred to, was th^ design shown by certain European 
nations combined in what was called the "Holy Alliance," to aid 
Spain in regaining her lost authority over the Provinces in South 
America, which had achieved their independence and established 
republican institutions. 

The final overthrow of Napoleon in June, 1815, was followed 
by the restoration of the Bourbon King Louis XVIII to the 
throne of France and by a gathering of the allied monarchs at 
Paris. Alexander, Emperer of Russia, who attributed these events 
to divine favor, proposed to his fellow-monarchs to unite with 
him in the resolve to rule henceforth in accordance with the 
principles of the Christian religion. Accordingly a treaty was 
signed by the Emperor of Russia* the Emperor of Austria and 
the King of Prussia at Paris, on September 26, 181 5, by which a 
League of Nations was formed which they christened the "League 
of the Holy Alliance." Its professed purpose was to govern the 
states of Christendom on the principles of the Christian religion, 
but it was in reality without significance except insofar as it 
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indicated a design, under the cloak of religion, to maintain exist- 
ing dynasties and to suppress all revolutionary or popular move- 
ments. The principal importance of this document, however, was 
that it was the first of a series and was. followed afterwards by 
others of a more marked and practical nature. 

Subsequent to the execution of this treaty events in Europe 
greatly disturbed the rulers of Russia, Prussia and Austria. In 
Spain matters had gone from bad to worse; for several years her 
South American Colonies had been in rebellion and it was 
apparent that she could never reduce them to subjection. More- 
over, the people of Spain had forced the King to submit to con- 
stitutional government. Portugal also had deposed the Regency 
and elected a Cortez to form a constitution. Confronted by these 
conditions the representatives of the Holy Alliance met at Verona 
to consider what measures should be taken to suppress the rising 
tide of democracy and the "Secret Treaty of Verona," signed on 
the 22nd of November, 1822, by the representatives of Russia* 
Prussia, Austria and France was the result of this conference. This 
treaty was called an amendment of the treaty of the Holy Alliance, 
and its general purposes will be indicated by the following articles: 

Article I. The high contracting powers being convinced that the 
system of representative government Is equally as incompatible with the 
monarchial principles as the maxim of the sovereignty of the people 
with the divine right, engage mutually, in the most solemn manner, to 
use all their efforts to put an end to the system of representative govern- 
ment in whatever country it may exist in Europe, and to prevent its 
being introduced in those countries where it is not yet known." 

"Article II. As it cannot be doubted that the liberty of the press 
is the most powerful means used by the pretended supporters of the 
risrhts of nations, to the detriment of those of princes, the high con- 
tracting parties promise reciprocally to adopt all proper measures to 
suppress it, not only in their own states, but also in the rest of Europe." 
"Article III. Convinced that the principles of religion contribute 
most powerfully to keep nations in the state of passive obedience which 
they owe to their princes, the high contracting parties declare it to be their 
intention to sustain, in their respective states, those measures which 
the clergy may adopt, with the aim of ameliorating their own interests, 
so Intimately connected with the preservation of the authority of princes; 
and the contracting powers join in offering their thanks to the Pope 
for what he has already done for them, and solicit his constant co- 
operation in their views of submitting the nations." ' 

"Article IV. The situation in Spain and Portugal unite unhappily all 
the circumstances to which this treaty has particular reference. The 
high contracting parties, in confiding to France the care of putting an 
end to them, engage to assist her in the manner which may the least 
compromise them with their own people and the people of France, by 
means of a subsidy on the part of the two empires of 20,000,000 of francs 
every year from the date of the signature of this treaty to the end of 
the war." 
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This treaty, the purpose of which was to make the world safe 
for autocracy, announced two principles which the Holy Alliance 
adopted for Europe and which they later proposed to extend to 
America. 

The first of these principles was the divine right of kings, which 
was to be maintained by the destruction of representative govern- 
ment and the suppression of the liberty of the press. 

The second was the rule of forcible interference in the affairs 
of other states, a principle which would subvert the independence 
of nations. 

The Holy Allies proceeded to apply these principles by send- 
ing a French army into Spain in the Spring of 1823, to put down 
constitutional government in that country. Its success was com- 
plete. The popular government was overthrown and absolutism 
restored. Having thus reformed Spain herself to the true standard, 
the Holy Allies next took under consideration, at the instance of 
the Spanish King, the question of aiding Spain in reducing her 
South American Colonies to submission. 

At this juncture, on the 19th of August, 1823, George Canning, 
the British Secretary of State for foreign affairs, informed Richard 
Rush' our Minister at London, of the designs meditated by the 
Holy Allies and proposed that the United States should join with 
England in a declaration that while neither power desired the 
Colonies of Spain for herself, it was impossible to look with indif- 
ference on European interference in their affairs or to see them 
acquired by a third power. Rush had no instruction, but, with 
a courage that did him 'honorv, he replied that, 

''We should regard as highly unjust, and as fruitful of disastrous 
consequences, any attempt on the part of any European power to take 
possession of them by conquest, by cession, or on any other ground or 
pretext whateyer." 

And he offered to assume the responsibility to unite in the 
joint declaration proposed by Mr. Canning if England would im^ 
mediately recognize the independence of the South American 
states; but Mr. Canning was not prepared to pledge his govern- 
ment to an immediate recoi^nition of their independence. 

Mr. Rush transmitted t6 John Quincy Adams, our Secretary 
of State, the information he had received from Canning concern- 
ing the designs of the Holy Alliance, together with the corres- 
pondence which had passed between them on that subject. These 
letters were laid before President Monroe. They presented a 
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momentous question for his decisien. He turned to Jefferson and 
Madison for advice, and sent the letters o£ Rush to Monticello, 
with the request that Mr. Jefferson should send them to Mr. 
Madison. 

In his letter to Jefferson, dated Oak Hill, October 17, 1823, 
the President said: 

"I transmit to you two dispatches, which were receiyed from Mr. 
Rush while I was lately in Washington, which involve interests of the 
highest importance. They contain two letters from Mr. Canning, sug- 
gesting designs of the Holy Alliance against the independence of South 
America, and proposing a co-operation between Great Britain and the 
United States, in support of it, against the members of that alliance. 
The project aims, in the first instance, at a mere expression of opinion, 
somewhat in the abstract, but which, it is expected by Mr. Canning, 
will have a great political effect, by defeating the combination. By Mr. 
Rush's answers, which are also inclosed, you will see the light in which 
he views the subject, and the extent to which he may have gone. Many 
important considerations are involved in this proposition. * * My 
own impression is that we ought to meet the proposal of the British 
Government, and to make it known that we would view an interference 
on the part of the European powers, and especially an attack on the 
Colonies by them, as an attack on ourselves, presuming that if they 
succeeded with them, they would extend it to us. I am sensible, how- 
ever, of the extent and difficulty of the question and shall be happy to 
have yours and Mr. Madison's opinions on it. I do not wiKh to trouble 
either of'^you with small objects, but the present one is vital, involving 
the high interests for which we have so long and so faithfully, and 
harmoniously contended together. Be so kind as to inclose to him the 
despatches, with an intimation of the motive." 

Jefferson's reply dated Monticello, October 24, 1823, shows a 
deep sympathy with the object in view and a clear vision of the 
magnitude and importance of the consequences involved. He 
said: 

"The question presented by the letters you have sent me, H the 
most momentous which has been ever offered to my contemplation 
since that of Independence. That made us a nation. This sets our com- 
pass and points the course whicli we are to steer thro' the ocean of time 
opening on us, and never could we embark on it under circumstances 
more auspicious. Our first and fundamental maxim should be never 
to entangle ourselves in the broils of Europe, our second never to suffer 
Europe to intermeddle with Cls-Atlantlc affairs. America, North and 
South, has a set of interests distinct from those of Europe* and pecu- 
liarly her own. She should therefore have a system of her own, 
separate and apart from that of Europe. While the last is laboring to 
become the domicile of depotism our endeayior should surely be to 
make our hemisphere that of freedom. • • • Great Britain is the 
nation which can do us the most harm of any one, or all, on earth, and 
with her on our side we need not fear the world. With her then we 
should the most sedulously cherish a cordial friendship; and nothing 
would tend more to knit our affections than to be fighting once more, side 
by side, in the same cause. Not that I would purchase even her amity at 
the price of taking part in her wars. But in the wiar in which the present 
proposition might engage us, should that be its 'consequence, is not her war, 
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but ours. Its object is to introduce and establish the American system, of 
keeping out of our land all foreign powers, of never permitting those of 
Europe to intermeddle with the affairs of our nations. It is to main- 
tain our own principle, not to depart from it, and if, to facilitate this, 
we can effect a division in the body of the European powers, and draw 
over to our side its most powerful member, surely we should do it. But 
I am clearly of Mr. Canning's opinion that it will prevent, instead of pro- 
voking war. With Great Britain withdrawn from their scale and shifted 
into that of our two continents, all Europe combined would not under- 
take such a war. • • • 

"I could honestly, therefore. Join in the declaration proposed, that 
we aim not at the acquisition of those possessions, that we will not stand 
in the way of any amicable arrangement between them and the mother 
country, but that we will oppose, with all our means, the forcible inter- 
position of any other power, as axuiliary, stipendiary, or under any 
other form or pretext, and most especially their transfer to any power 
by conquest, cession, or acquisition in other way. * * * 

"I should think it therefore advisable that the Executive should 
encourage the British Government to a continuance in the dispositions 
expressed in these letters, .by an assurance of his concurrence with them 
as far as his authority goes, and that as it may lead to war, the declara- 
tion of which requires an act of Congress, the case shall be laid before 
them for consideration at their first meeting and under the reasonable 
aspect in which it is seen by himself." 

In forwarding the President's letter to Madison, Jefferson 
wrote: "I forward you two most important letters, sent to me by 
the President* and add his letter to me, by which you will perceive 
his prima facie views. This you will be so kind as to return to 
me, and forward the others to him." 

Madison's reply to the President, dated Montpelier, October 
30, 1823, fully concurred in the policy of meeting the advances of 
the British Government, "having an eye," as he said, "to the forms 
of our constitution in every step in the road to war"; and he 
added, **With the British power and navy combined with our own 
we have nothing to fear from the rest of the nations, and in the 
great struggle of the epoch between liberty and depotism we owe 
it to ourselves to sustain the former, in this hemisphere at least." 

It will be observed that Mr. Canning did not propose any 
concert of action, but only a joint declaration of principles by 
which the two powers would be guided in dealing with South 
American affairs. "The project aims," said President Monroe, 
"at a mere expression of opinion." But it is worthy of note that 
while both Jefferson and Madison advised the acceptance of the 
British proposal, though it was only for a joint expression of 
opinion, each expressly stated that any step to that end should 
of course be taken with due regard to the spirit and forms of our 
constitution. 
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The opinions of these three Immortals in American Annals 
being in harmony. Monroe, with the approval of his cabinet, 
decided upon an independent course of action, without direct 
reference to Canning's proposal, and announced the new policy 
of our coutry in his message of December 2, 1823, as follows: 

"The occasion has been judged proper for asserting as a principle 
in which the rights and interests of the United States are involved, that 
the American continents, by the free and independent condition which 
they have assumed and maintain, are henceforth not to be considered as 
subjects for future colonization by any European powers. 

"In the wars of the European powers in matters relating to them- 
selves we have never taken any part, nor does it comport with our 
policy so to do. It is only when our rights are invaded or seriously 
menaced that we resent injuries or make preparation for our defense. 
With the movements in this hemisphere we are of necessity more imme- 
diately connected, and by causes which must be obvious to all enlightened 
and impartial observers. The political system of the allied powers is 
essentially different in this respect from that of America. This difference 
proceeds from that which exists in their respective governments; and 
to the defense of our own which has been achieved by the loss of so 
much blood and treasure and matured by the wisdom of their most 
enlightened citizens and under which we have enjoyed unexampled 
felicity, this whole nation is devoted. We owe it, therefor, to candor 
and to the amicable relations existing between the United States and 
those powers to declare, that we should consider any attempt on their 
part to extend their system to any portion of this hemisphere as 
dangerous to our peace and safety. With the existing colonies or depend- 
encies of any European power we have not interfered and shall not 
interfere. But with the governments who have declared their independence 
and maintained it, and whose independence we have, on great con- 
sideration and on just principles, acknowledged, we <sould not view any 
interposition for the purpose of oppressing them, or controlling in any 
other manner their destiny, by any European power in any other light 
than as the manifestation of an unfriendly disposition towards the 
United States. 

The doctrine thus announced may be briefly summarized: 

(1) Th« United States will "not interfere with the internal con- 
cerns" of any European power. 

(2) But, if any European power attempts at any future time to 
extend its piolitical system to any part of this hemisphere "for the pur- 
pose of oppressing" nations, or "controlling in any other manner their 
destiny," the United States will interfere. 

The message made a profound impression on the world. At 
home it was read with pride and satisfaction. In referring to it 
in a speech in the House of Representatives, on the 19th of Janu- 
ary, 1824, Daniel Webster used these prophetic words: 

"Human liberty may yet perhaps be obliged to repose its principal 
hopes in the intelligence and vigor of the Saxon race. As far as it 
depends on us, at least, I trust those hopes will not be disappointed." 

Two years later, in his speech on the "Panama Mission" in 
the House of Representatives of the United States on the 14th 
of April, 1826, he declared that the doctrine involved the honor 
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of the country. "I look upon it," he said, "as part of its treasures 

of reputation, and, for one, I intend to guard it." And he added: 

"I look on the message of December, 1828, as torming a bright 
page in our history. I will help neither to erase it nor tear it 'out; nor 
shall it be by any act of mine blurred or blotted. It did honor to the 
sagacity of the government, and I will not diminish that honor. It ele- 
yated the hopes and gratified the patriotism of the people.' 

The message was received in England with every manifesta- 
tion of approval, both by the English press and English states- 
men. 

On the 27th of December, 1823, Rush, our Minister at Lon- 
don, wrote to Secretary of State Adams, concerning the effect of 
the President's message as follows: 

"The most decisiye blow to all despotic interference with the new 
South American States is that which it has received from the Presi- 
dent's message at the opening of Congress. • • • The question of 
the ■final and complete safety of the new states, from aU European 
coercion, is now considered as at rest." 

In the British Parliament, Lord Brougham said: 

"The question in regard to South America is now disposed of, or 
nearly so, for an event has recently happened than which no event has 
dispensed greater joy and exaltation over all the free men of Europe; 
that event which is decisive on the subject of South America, is the 
message of the President of the United States to Congress." 

Sir James Mcintosh said: 

"This coincidence of the two great English commonwealths (for so 
I delight to call them, and I heartily pray that they may be forever 
united in the cause of jjistice and liberty) cannot be contemplated with- 
out the utmost pleasure by every enlightened citisen of the earth." 

Lafayette, writing to President Monroe from Paris, said: "I 
am delighted with your message, and so will be every liberal 
mind in Europe and South America." 

John C. Calhoun, who was Secretary of War in the Cabinet 
of President Monroe, and who spoke of Monroe as "among the 
wisest and most cautious men I have ever known," in a speech 
in the Senate many years afterwards, on the isth of May, 1848, 
in speaking of the announcement of the Monroe Doctrine and 
recalling the communications from Mr. Rush in October, 1823, 
to the State Department, said: 

^'I remember the reception of the despatch from Mr. Rush as dis- 
tinctly as if all the circumstances had occurred yesterday. I well recol- 
lect the great satisfaction with which it was received by the cabinet. It 
came late in the year — not long before the meeting of Congrss. As was 
usual with Mr. Monroe upon great occasions the papers were sent 
around to each member of the cabinet so that each member might be 
duly apprised of all the circumstances and be prepared to give his 
opinion. The cabinet met. It deliberated. There was long and careful 
consultation; and the result was the declaration which I have just 
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announced. That yery moyement on tlie part of England, sustained by 
this declaration, gaye the blow to the celebrated alliance from which it 
neyer recovered." 

An immediate application of the doctrine as announced by 
President Monroe was made to the nations of the Holy Alliance. 
It might have been conveyed to each of them through diplomatic 
channels, but President Monroe chose to announce it before the 
world as a warning to them that any attempt on their part to 
violate the doctrine "would be dangerous to our peace and safety" 
and "a manifestation of an unfriendly disposition towards the 
United States." 

The announcement of the doctrine, as was expected, had the 
desired effect. The governments of Europe realized only too well 
that the President's declaration would be backed by the British 
navy, and all thought of intervention in South America was 
therefore abandoned. 

In February, 1825, England formally recognized the inde- 
pendence of the Spanish-American Republics, and Canning, taking 
credit to himself for the announcement of the doctrine, said, **I 
called the new world into existence to redress the balance of the 
old." 

The Monroe administration was succeeded by the administra- 
tion of John Quincy Adams, and soon thereafter, in the summer 
of the year 1825, a French fleet appeared on our coast and aroused 
the fear that France was about to invade Cuba and Porto Rico 
with the intention of securing one or both of the islands for her- 
self. Mr. Clay, our Secretary of State, immediately applied the 
Monroe doctrine and instructed our Minister at Paris to notify 
France. 

"that we would not consent to the occupation of those islands by 
any other European power than Spain under any circumstances whatever.'" 

When our country was next called upon to apply the doc- 
trine Polk was President of the United States and he had on his 
hands a dispute with England regarding the ownership of the 
Oregon country. All of the territory lying between California 
on the north and the southern boundary of Alaska was compre- 
hensively called the Oregon country. England claimed as far 
south as the Columbia River. We claimed as far north as 54 
degrees 40 minutes. The Democratic platform of 1844. upon 
which President Polk was elected, claiming the whole of the 
Oregon territory, and the slogan of his campaign was "54-40 or 
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fight." It was a dispute over territory, and President Polk, in his 
annual message on December 2, 1845, applied the Monroe Doc- 
trine and asserted that, 

"In the existing circumstances of the world, the present is deemed 
a proper occasion to reiterate and reaffirm the principle avowed by Presi- 
dent Monroe, and to state my cordial concurrence in its wisdom and 
sound policy. The re-assertion of this principle, especially in reference 
to North America, is, at this day, but the promulgation of a policy which 
no European power should cherish the disposition to resist. Existing rights 
of every European nation should be respected, but it is due alike to our 
safety and our Interests that the efficient protection of our laws should 
be extended over our whode territoial limits, and that it should be dis- 
tinctly announced to the world as our settled policy, that no future 
European colony or dominion shall, with our consent, be planted or 
established on any part of the iNorth American continent." 

The stand thus taken by President Polk threatened serious 
consequences, but a way put of the difficulty was happily found 
in England's adoption and renewal of an offer of compromise 
which we had formerly submitted, and which she had declined, 
namely, to fix the 49th degree of north latitude (the present 
boundary line) as the boundary, which was promptly accepted by 
our government and embc|died in a treaty which was ratified 
June I5» 1846. 

Thomas H. Benton, a Senator from Missouri who took a 
prominent part in effecting this settlement, in his "Thirty Years 
in the Senate," has this gracious word to say in praise of Great 
Britain's action in this matter: 

"Great Britain acted magnamimously, and was worthily represented 
by Sir Richard Packenham, the British (Minister at Washington. Her 
adoption and renewal of our own offer settled the last remainin.? con- 
troversy between the countries, left them in a condition which they had 
not seen since the peace of 1783, — without anything to quarrel about, 
and with a mutuality of interests in the preserration of peace which 
promised a long continuance of peace." 

President Polk again applied the doctrine to the territorial 
case of Yucatan. A war had broken out between the Indians and 
the whites and the latter appealed for help to England, Spain and 
the United States, offering in return the dominion and sovereignty 
of the Peninsula. But President Polk took the ground that any 
acquisition of territory, by any European peoples, on our con- 
tinent, more than they had in 1823, even with the consent of the 
owners of it, was an extension of their system within the mean- 
ing of the Monroe Doctrine; and accordingly he interposed an 
emphatic protest, saying in his message to Congress in December, 
184B. 

"While it is not my purpose to recommend the adoption of any 
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measure with a view to the acquisition of the dominion and sovereignty 
over Yucatan, yet, according to our establishhed policy we could not 
consent to a transfer of this dominion and sovereignty to either Spain, 
Great Britain, or any other European power. In the language of Presi- 
dent Monroe, in his message of December, 1823, 'We should consider 
any attempt on their part to extend their system to any portion of this 
hemisphere as dangerous to our peace and safety." 

Tl.e doctrine was next applied by President Buchanan in the 
case of Mexico. Political conditions in that country had been in a 
state of ferment since Spain acknowledge her independence, and 
at length conditions became so unbearable that England, France 
and Spain threatened intervention in Mexican affairs. Against this 
President Buchanan sternly protested and in his message to Con- 
gress in December, i860, he recommended that we should resist, 
even by force, if necessary. 

"any attempt by these governments to deprive our neighboring republic 
of portions of her territory, — ^a duty from which we could not shrink 
without abandoning the traditional and established policy of the Amer- 
ican people." 

Outrages on foreign subjects and property, however, continued, 
and reached such a stage that in October, 1862, England, France, 
and Spain entered into an agreement for joint intervention, limited* 
however, to the protection of their citizens and property, — as Eng- 
land expressly declined to enter into the agreement if its object was 
to acquire territory, or to extend their systems to Mexican terri- 
tory. The next year England and Spain withdrew from the con- 
vention because of the ambitious and far-reaching plans of Napoleon 
III, who planned to establish a Mexican Empire. He induced Max- 
fmillian, brother of the Emperor of Austria, to accept the imperial 
crown of Mexico, and attempted to sustain him by force. Upon 
the conclusion of the Civil War in America the United States Gov- 
ernment turned its attention to Mexico, and President Johnson 
warned France to withdraw her troops from that country or else 
accept the consequences that must follow her refusal to do so. 
Napoleon thereupon entered into an agreement with the President 
of the United States to withdraw his troops from Mexican soil 
and President Johnson annouced to Congress, in his message in 
December, 1866 that the withdrawal would be fully accomplished 
by March, 1867. In due time the French Army was withdrawn, and 
upon its retirement from Mexico the Mexican Empire and the ill- 
fated Maximilian passed from the scenes of earth, and the Republic 
was again established in July, 1867. 

Hamilton Fish, Secretary of State, in his report to the Presi- 
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dent, July 14, 1870, in referring to the Monroe Doctrine as an 
established national policy, says: 

"This declaration has exercised a permanent influence on this 
continent. It was once inyoked in conseQU<ence of tlie supposed peril 
of Cuba on the side of Europe; it was applied to a similar danger 
threatening Yucatan; it was embodied in the treaty between the United 
States and Great Britain as to Central America; it produced the suc- 
cessful opposition of the United States to the attempts of Great Britain to 
exercise dominion in Nicaragua under the cover of the Mosquito Indians* 
and it operated in like manner to prevent the establishment of a Euro- 
pean dynasty in Mexico. 

"The United States stands solemnly committed by repeated declara- 
tions and by repeated acts to this doctrine, and its application to the 
affairs of this oentinent" 

Governor Tilden, in a letter dated December i, 1885, to the 
Hon. John G. Carlisle, then Speaker of the House of Representa- 
tives, in regard to the necessity of increasing our sea coast 
defences, in order to be prepared to maintain the Monroe Doc- 
trine, said: 

"It is now more than sixty years since we announced to the world 
that we should resist any attempts from whatever quarter that they 
might come to make any new colonizations on any part of the American 
continent; that while we should respect the status quo, we should pro- 
tect the people of different nations, inhabiiing this continent from 
every attempt to subject them to the dominion of any European power, 
or to interfere with their undisturbed exercise of the rights of self-gov- 
ernment. This announcement was formally made by President Monroe 
after consultation with Mr. Jefferson and Mr. Madison. Our government 
has firmly adhered to the Monroe Doctrine, and even so late as 1S65, 
it warned Napoleon III out of Mexico. It is impossible to forsee in 
the recent scramble of the European powers for the acquisition of col- 
onies how soon an occasion may arise for putting in practice the Mon- 
roe Doctrine. It is clear that there ought to be some relation between 
our assertion of that doctrine and our preparation to maintain it." 

A notable instance of the application and vindication of the 
Monroe Doctrine was President Cleveland's intervention in the 
memorable boundary dispute between Great Britain and the Re- 
public of Venezuela, involving the boundary line separating 
Venezuela from the English colony of British Guiana, which 
adjoins Venezuela on the east. The limits of these adjoining 
countries lacked definite bounds, and the dispute concerning the 
boundary line which began in 1841, continued thereafter until it 
was finally settled by an arbitral tribunal created in the second 
Cleveland administration. 

In November, 1876, the Venezuelan Minister of Foreign Af- 
fairs addressed a note to Hamilton Fish, then our Secretary e>f 
State, in which he directed attention to the boundary controversy 
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between Venezuela and Great Britain, and the great necessity of 

bringing it to a speedy determination. He concluded as follows : 

"But, wliatever may be the result of the new steps of the Govem- 
ment, it has desired that the American Government might at once take 
cognizance of them, conrinced as it is that it will give the subject its 
kind consideration, and take an interest in haying due justice done to 
Venesuela." 

This appears to be the first communication addressed to our 
Government on the subject of a controversy in which we after- 
wards became very seriously concerned. Our Government did not 
actively intervene in the dispute, but confined itself to an effort 
to influence Great Britain in the direction of arbitration, which she 
had several times declined when proposed by Venezuela. The 
matter at last becoming acute, President Cleveland endeavored to 
bring about a friendly adjustment of the controversy without 
asserting the Monroe Doctrine. As all of our efforts to avoid this 
assertion had failed, there was "nothing left for us to do," to use 
the language of President Cleveland, "consistent with national 
honor, but to take the place of Venezuela in the controversy, so far 
as that was necessary, in vindication of our American doctrine." 
Accordingly, by direction of the President, Mr. Olney, our Sec- 
retary of State, prepared a communication for presentation to the 
British Grovemment through our Ambassador to England, giving 
an exposition of the origin of the 'Monroe Doctrine and the reasons 
on which it was based, demonstrating our interest in the con- 
troversy because of its relations to that doctrine, and on our account, 
requesting Great Britain to join Venezuela in submitting to arbi- 
tration their contested claims to the entire territory in dispute. 
Mr. Olney's communication, dated July 20, 1895, was transmitted 
to the British Government through Mr. Bayard, the American 
Ambassador at London. This despatch of Mr. Olney's is one of 
the most brilliant state papers in the annals of American diplomacy, 
and elicited from Mr. Cleveland the following tribute: 

"The Monroe Doctrine may be abandoned; we may forfeit it by 
taking our lot with nations that expand by following unAmerican ways; 
we may outgrow it, as we seem to be outgrowing other things we once 
rained; or it may forever stand as a guarantee of protection and safety 
in our enjoyment of free institutions; but in no event will this Ameri- 
can principle ever be better defined, better defended, or more bravely 
asserted than was done by Mr. Olney in this despatch." 

Great Britain's reply consisted of two despatches addressed by 
Lord Salisbury to our State Department through the British Am- 
bassador at Washington, and submitted in December, 1895. These 
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despatches declined arbitration and refused to admit that the Gov- 
ernment of the United States had such an interest in the con- 
troversy as entitled it to insist upon it . 

President Cleveland promptly submitted Mr. Olney's despatch 
and Lord Salisbury's reply to Congress, with a special message on 
December 17, 1895, ^^ which he said: 

"The doctrine (Monroe Doctrine) upon which we stand is strong and 
sound because its enforcement is important to our peace and safety as 
a nation and is essential to the integrity of our free institutions and the 
tranquil maintenance of our distinctive form of government. Jt was intended 
to apply to every stage of our national life and cannot become obsolete 
while our republic endures. If the balance of power is justly a cause for 
jealous anxiety among the governments of the Old World, and the sub- 
ject for our absolute non-interference, none the less is an observance of 
the Monroe Doctrine of vital concern to our people and their government. 

"The Monroe Doctrine finds its recognition in those principles of 
international law which are based upon the theory that every nation shall 
have its rights protected and its just claims enforced." 

President Cleveland recommended that an independent investi- 
gation of the disputed boundary question be made by a commission 
appointed for that purpose which should report thereon as speedily 
as possible, and he closed his memorable message with these words : 

"When such report is made and accepted it will, in my opinion, be 
the duty of the United States to resist by every means in its power, as 
a wilful aggression upon its rights and interests, the appropriation by 
Great Britain of any lands, or the exercise of governmental jurisdiction 
over any territory, which, after investigation, we have determined of 
right belongs to Venezuela. 

"In making these recommendations I am fully alive to the respons- 
ibility incurred, and keenly realize all the consequences which may follow. 
I am, nevertheless, firm in my conviction that while it is a grievous thing 
to contemplate the two great English-speaking peoples of the world as 
being otherwise than friendly competitors in the onward march of civili- 
zation, and strenuous and worthy rivals in all the arts of peace, there is 
no calamity which a great nation can invite which equals that which 
follows a supine submission to wrong and injustice, and the consequent 
loss of national self-respect and honor, underneath which are shielded 
and defended a people's safety and greatness . 

The President's recommendation was promptly and with 
practical unanimity acted upon, and on December 21, 1895, Con- 
gress passed a law authorizing the President to appoint a commis- 
sion. 

"to investigate and report upon the true divisional line between the 
Republic of Venezuela and British Guiana," and made an ample appro- 
priation for that purpose. 

The members of the Commission — Mr. Justice David J. Brewer, 
Chairman; Chief Justice Arvey of the Supreme Court of the Dis- 
trict of Columbia ; Andrew D. White President of Cornell University ; 
F. R. Coudert, an eminent member of the American bar and Daniel 
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C. Oilman, President of Johns Hopkins University — ^were appointed 
by the President on the ist of January, 1896, and immediately en- 
tered upon their investigation. Some months thereafter, however, 
negotiations were opened at Washington between the British 
Ambassador and Mr. OIney, which led to and resulted in a treaty 
between Great Britain and Venezulea, which was signed at Wash- 
ington February 2, 1897, whereby the entire controversy was sub- 
mitted to arbitration. The arbitrators began their labors in the 
city of Paris in January, 1899, and made their award October 3, 
1899, which, it is interesting to note was substantially in favor of 
the contentions of Venezuela. 

This episode in our history firmly established the Monroe Doc- 
trine on lasting foundations and immensely increased the prestige 
of the United States in the eyes of the world. 

Mr. Andrew D. White, one of the Commissioners, commenting 
on the result of Mr. Cleveland's position in the Venezuelan contro- 
versy, said: 

"The statesmanship of Mr. Cleveland and Mr. Olney finally triumphed. 
Lord Salisbury receded from his position; Great Britain agreed to arbitra- 
tion; and the question entered into a new stage which was finally ended 
by the award of the Arbitration Tribunal at Paris. Their award agreed 
substantially with the line which the Commission appointed by Mr. 
Cleveland had worked out. 

"It was a happy solution of the whole question, and it was a triumph 
of American diplomacy in the cause of right and justice." 

In this connection Lord Bryce, in referring to the controversies 
which have arisen between England and America, makes the follow- 
ing interesting comment: 

"The moral of the story of Anglo-American relations Is that i^eace 
can always be kept, whatever be the grounds of controversy, between 
peoples that wish to keep it.' Great Britain and the United States have 
given the finest example ever seen in history of an undefended frontier 
along which each people has trusted to the good faith of the other that it 
would create no naval armaments; and this very absence of armaments 
has itself helped to prevent hostile demonstrations. (Neither of them has 
ever questioned the sanctity of treaties or denied that states are bound by 
the moral law." 

The Government of the United States participated in the Peace 
Conference at The Hague in 1899, through delegates appointed by* 
President McKinley. The conference dealt only with questions 
of great international interest and had no bearing upon the internal 
affairs of any state, European or American. The Arbitration Con- 
vention adopted by the Hague Peace Conference was signed by the 
American delegation, however under the express reservation, 
which was made part of the Arbitration Convention, that 
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"Notliiiig contained in this conyention shall be so construed as to 
require the United States of America to depart from its traditional policy 
of not intruding upon, interfering with, or entangling itself in the political 
questions or policy or internal administration of any foreign state; nor 
shall anything contained in the said conyention be construed to imply a 
relinquishment by the United States of America of its traditional attitude 
toward purely American questions." 

In December, 1905, a conference convened at Algeciras, Spain, 
for the purpose of adjusting the dispute which had arisen between 
France and Germany over the status of Morocco. As the conference 
was called nominally for the purpose of instituting certain adminis- 
trative reforms in Morocco, President Roosevelt decided, in view of 
our rights under a commercial treaty of 1880, to take part in the 
proceedings and appointed delegates to the conference. The Ameri- 
can delegates announced in the conference that the United States 
had no political interest in Morocco, and they signed the treaty with 
the understanding that the United States would hereby assume no 
''obligation or responsibility for the enforcement thereof." This 
declaration did not satisfy the United States Senate, and when the 
treaty was finally ratified the Senate attached to its resolution* of 
ratification the following declaration: 

"Resolyed, further, That the Senate, as a part of this act of ratifica- 
tion, understands that the participation of the United States in the 
Algeciras Conferences, and in the formation and adoption of the general 
act and protocol which resulted therefrom, was with the sole purpose of 
preserving and increasing its commerce in Morocco, the protection as to 
life, liberty and property of its citizens residing or trayeling therein, and 
of aiding by its friendly offices and efforts in removing friction and contro- 
versy which seem to menace the peace between powers signatory with 
the United States to the treaty of 1880, all of which are on terms of amity 
with this Government; and without purpose to depart from the traditional 
American foreign policy which forbids participation by the United 
States in the settlement of political questions which are entirely European 
in their scope." 

There is, then, a doctrine of American public Jaw, well founded 
in principle and abundantly sanctioned by precedent, which "forbids 
participation by the United States in the settlement of political 
quesions which are entirely European in their scope," 'and which 
entitles and requires the United States "to treat as an injury to 
itself the forceable assumption by any European power of political 
control over an American state." 

This doctrine was decided upon and enunciated as a purely 
American policy. It has the sanction of great names both in its 
origin and the jealous zeal with which it has heretofore been 
guarded, and it has been for a century the foundation of the foreign 
policy of the United States. It made no reference whatever to any 
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other power. It simply declared what our policy would be in 
foreign affairs and how we should act in certain contingencies. The 
doctrine was not altruistic in its aim; on the contrary it was based 
on the right of national self-preservation and defense. President 
Monroe said in his letter to Mr. Jefferson that "we would view an 
interference on the part of European powers" with the South 
American colonies "as an attack on ourselves," and in his message 
he said that we would consider any attempt on the part of the 
European powers "to extend their system to any portion of this 
hemisphere as dangerous to our peace and safety/' The primary 
object of the policy was, therefore the "peace and safety" of the 
United States. Incidentally it was of great value to the South 
American states, but we have never assumed any responsibility in 
their behalf, and their protection against European aggression was 
merely a means of protecting ourselves. 

President Wilson would extend the scope of the Monroe Doc- 
trine by making its application world-wide. On the 22nd of January, 
1917, in his address before the Senate of the United States, he said: 

"The nations should with one accord adopt the doctrine of President 
Monroe as the doctrine of the world; that no nation should seek to extend 
its policy over any other nation or people, but that every people should be 
left free to determine its own policy, its own way of developing, unhindered, 
unthreatened, unafraid, the little along with the great and powerful." 

In the negotiation of the Treaty of Peace at Paris the doctrine 
as enlarged in this statement was embodied in the covenant for a 
league of nations, but with this saving clause, subsequently added 
by way of amendment as a new section known as Article 21 : 

^'Nothing in this covenant shall be deemed to affect the validity of 
international engagements, such as treaties of arbitration, or regional 
understandings like the Monroe Doctrine for securing the maintenance of 
peace." 

It will be observed, however, that while this clause expressly 

recognizes the continuing validity of the Monroe Doctrine as a 

^'regional understanding/' it is not certain whether the doctrine as 

recognized in the treaty is identical with the doctrine as it has been 

understood and applied in the United States. That the suggestion 

that there may be a difference is not merely fanciful is shown by 

the following statement of Lord Ro^bert Cecil, expressing the 

English view of the subject: 

"The amendment respecting the Monroe Doctrine does not specifically 
recognise what is commonly understood to be the American conception of 
that feature of American foreign policy; but the amendment was frankly 
accepted in order that the occasion for certain opposition to the League 
covenant in America might be removed. The amendment may be described 
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as Tague in its essence. It leaves the Monroe Doctrine where fifty years or 
so of international practice has left it, and one gathers that it is regarded 
as fully satisfying American susceptibilites about the cardinal feature of 
their international policy. If any dispute should arise about the Monroe 
Doctrine the Council of the League is there to settle it." 

According to this statement which represents the English view, 

the treaty not only did not "specifically recognize" the doctrine, but 

the doctrine, under the treaty, was to be interpreted by the "Council 

of the League." The Senate of the United States, however, regarding 

the doctrine as purely an American matter, to be interpreted by 

America alone, withdrew all questions with reference to it from the 

jurisdiction of the League by the adoption of the following explicit 

reservation : 

"The United States will not submit to arbitration, or inquiry by the 
Assembly, or by the Council of the League of Nations provided for in said 
treaty of peace, any question^ which» in the judgment of the United States, 
depend upon or relate to its long-established policy, commonly known as 
the Monroe Doctrine; said doctrine is to be interpreted by tne United 
States alone, and is hereby declared to be wholly outside the jurisdiction 
of said League of Nations, and entirely unaffected by any provision con- 
tained in the treaty of peace with Germiany." 

The issue thus sharply raised is whether, on the one hand, the 
Monroe Doctrine is to lose its identity as an American policy and 
be swallowed up in a world-wide doctrine establishing the inviola- 
ble right of self-determination for all nations, great and small, as 
former-President Wilson suggests, or, on the other hand, whether 
it is to be maintained in its integrity as the cardinal feature of our 
international policy. This is a question of supreme importance to 
the people of the United States, and it should be decided not 
according to the demands of party expediency, but from the stand- 
point alone of public interest. Let us hope that those upon whom 
rests the responsibility of decision will have the courage to meet 
the issue uninfluenced by any consideration save that of the welfare 
of our country. 



The relief extended the Poles by Americans in recent times makes 
it interesting to note that early in American history aid was given certain 
Poles through Congressional legislation. June 30, 1834, Congress granted 
a quantity of land for certain Polish exiles, two hundred and thirty-five 
in number. The grant embraced thirty-six sections, which agents located 
for ithem. Two townships were surveyed for them near Rock River in 
Illinois. These exiles from Poland were sent to the United States under 
order of the Emperor of Austria. 
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SOUTHERN STORIES 



ONE DRAWBACK. 

"Ib your husliand a good provider, Dinali?" 

"TessuB, he's a good providah all right, but I'se alius skeered dat 
niggah'B gwine er git caught at it" 



SHB KNEW A HOG. 

A New OrleauB lady was waiting to buy a ticket at the picture ifliow, 
when a Btranger bumped her ehoulder. Sbe glared at him» feeling it waB 
done intentionally. 

"Well," he growled, "don't eat me up." 

"You are in no danger, sir," she said, "I am a Jewess " 



TOO FUIiL FOR UTTERANCE. 

"When Parson Ooodleigh tried to start his flivver he choked the engine 

off three times in succession." 

"Ha! Did he make any remarks appropriate to the occasion?" 

"No, he didn't, but he didn't have exactly the same kind of expression 

on his face he wears when he &&><>, 'Let us pray.' ^* 



MUST HAVE BEEN SPRAGUB. 

A little boy visited his father's office and, after examining the tjrpe- 
writing machine, asked his mother: 

"What do they take those to the theater for?" 

"My boy," replied the mother, "they do not take them to the theater." 

"Well, ifs mighty funny, then. Pa was telling a gentleman that he 
took his typewriter to the thea ." 

"James," said the father, sternly, "I will see you privately after 
we get home." 



DIFFERENCE IN DEGREE ONIiY. 

A former Judge who had become) cashier in a western bank once de- 
clined to honor a oheck that a stranger had presented. "The check is 
all right," he said, "but th^ evidence you offer in identifying yourself as 
the person to whose order it is drawn is scarcely sufficient."' 

"I have known you to hang a man on less evidence. Judge," was the 
stranger's response. 

"Quite likely," replied the ex-Judge, "but when we're giving up cold 
caiOi we have to be careful." 



A CONTRAST IN TIMES. 

Old Style— There was aim old woman who lived in a lAioe. She had 
so nMUDy children die didn't know what to do. 

Modem Style— There was a young womani who also lived in a shoe. 
She had no children — she knew what to do. 
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THITAS BVBR THfUS. 

Two old chnmfl met after a period of separation during which one of 
them had embarked npon the matrimonial sea. Inquiry revealed the fact 
that the venture had resulted in the successful launching of three little 
crafts. 

"What did you name them?" was the natural query. 
"Well, we finally decided to call them I. C, M. C. and D. 0." 
"Funny names, what do the letters stand for pray?" 
"Innocent Curiosity, Misplaced Ck>nfidence, and D Carelessness/' 



THE UP AND DOWN OF IT. 

Esquire, Sr. — "What Jinglo lines does a young married couple, taking 
their wedding trip in an aeroplane remind you of?" 
Esquire, Jr. — ^"Can't say Dad, what's the answer." 
Esquire, 8r.— "Why 'High Diddle— Diddle,' of course.** 



GOeD BUSINESS MAN. 

The sad-looking young lawyer in Mississippi, walked down the garden 
path, somhre and sorrowful. His sweetheart watched him with anxious 
eyes. 

"How did father take it?** she asked tremulously. 
"He took it— well," oame the reply. 
"Oh, I'm so glad, George," she cried, excitedly. 

"Are you" replied George. "Well I can't say I am dearest At first your 
fiither refused to listen to me." 

"But didn't you tell him you had five hundred dollars in the bank," 
she exclaimed. 

"I did," came the dejected answer. 

"And what did ho do then " 

"Do?^ echoed the young man wearily. "Why, he borrowed it!" 



Col. Bob Ewing of New Orleans has long been the Democratic boss of 
Louisiana. Some few years ago while Woodrow Wilson was still presi- 
dent, a lone; standing candidate for post office honors rushed into Col. 

Bob's office in the Times building and said that of the P. O. 

had Just died. 

"Yes I heard the news about an hour ago,"* replied the Colonel. 

Shifting uneasily from one foot to the other the candidate finally 
said, "I think I'd like to take his place." 

"I have no objections" said "Boss" Bwing "providiai« you can fix 
it with the undertaker. He does not live in my ward. 



MORE EVIDENCE NEEDED. 

Lawyer Blackstone, — "I hear the Jury disagreed in that prohibition 
case you tried." 

Judge Doe. "Tes, there wasn't evidence enough to go 'round, so half 
of the Jury voted there was a reasonable doubt." 
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OIL LAWS O F LAT IN AMERICA 

(By J. W. Thompson, Law Examiner (U. S. Bureau of Mines) 

Folloioing a common and high school and college education in hi8 native 
state of Indiana, Mr. Tliompson entered the legal profession and practiced law 
for twenty years. This practice he relinquished in 1900, and for ten years 
following was engaged in legal editorial work with the Bohhs-MerrUl Com0- 
pany, publishers, Indianapolis, In April, 1911, on the creation of the United 
States Bureau of Mines, he was appointed Law Examiner for that department 
and has continued in thef sfime relation up to the present time. He is the au- 
thor of fity-four volumes of law ioorks, including **Thompson on Corpora' 
tions:' United States, California, Illinois and Pennsylvania Mining Statutes 
Annotated.^ 

Seeming it would prove to be a valuable fund of information to the 
oil industry at the present time, wh<en a world-wide search for oU is 
going on. The Lawyer and Banker, has secured through the kind 
offices of the United States Bureau of Mines, Department of the Interior, 
Wash'ington, D. C, an abstract of the petroleum laws of the Latin- 
American countries neighbors to the United States. There may occasion- 
ally appear terms and expressions not used in the common parlance of 
the oil business in the United States, but in this instance they are used 
because they so appear in the laws under consideration. 

CENTRAL AMERICA 

BRtlTISH HONIDURAS. No petroleum laws have been obtained. 

COLOMBIA. The Republic of Colombia on December 30, 1919, 
enacted a new petroleum law. The act is expressly limited to mineral 
oil, natural gas, bitumen, wax and fossilized resin and asphalt intended 
for export. 

The law is not only intended to encourage local investors, but to 
attract foreign capitalists for oil development. Provisions is made for a 
special edition of the law in such languages as the Government may deem 
necessary to give it extensive circulation within the country and abroad. 
The published editions must contain the provisions of the law relating to 
alienship and naturalisation. 

All public lands, or what are termed unclaimed lands, are open 
to free prospecting for the purpose of discovering the deposits named in 
the law. A prospector must obtain from the Oovernment a license which 
binds him to deliver to the Government topographic plans of the lands 
prospected together with reports of their prospective yielding capacity. 
This license does not vest the licensee with any preferential right for 
contracting or leasing and may be withdrawn by the Government at any 
time. 

After notice and approval of the application a contract or lease will 
be awarded to the successful applicant. 

The lease must be approved by the President of the Republic, sub- 
ject to the recommendation of the Board of Finance and Council of 
Ministers. 
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Bnt one contract or lease can be made in any one Department or 
District with one person or corporation covering more than three sones 
of 6,000 hectares each. 

All books, accounts, papers and vouchers are subject to inspection 
by the agents of the Oovemment, and the bookkeeping must be done 
within the Republic and in th'O Spanish language. 

The deposits extracted, the machinery and equipment used, and the 
means of transportation and pipe-lines are all exempt from local taxation. 

COSTA RICA. The Constitutional President has decreed that the 
mining laws permit the right to denounce petroleum mines. The law of 
1913 annulled the application of the former mining laws to petroleum 
mines, but recognized the legality of rights acquired under the previous 
law. 

A decree of April 14, 1914, fixed as the superficial measure of a 
petroleum mine a square of two thousand meters to the side. Denouncers 
of petroleum mines must have their mines in active operation within 
two years from the ptiblioation of this decree. Wells can not be opened 
for exploration or exploitation in towns nor at a distance less than three 
hundred meters from the last house. Companies operating wells must 
make an annual report to tbe Department of Public Works for the past 
year, covering every branch of the exploitation, the statistics of its 
products, expenses of the business, the general balance, and any other 
information the Department may demand. 

The capital Invested in the exploitation is free from taxation, except 
a tax of five per cent of the wholesale value '*at edge of the well of 
the petroleum." The basis of this tax is the average price obtained by 
the crude product at the edge of the well during the year to which the 
tax is applied. 

Where a well produces two thousand liters of petroleum a day no 
other well can be located within a distance from such well of three 
kilometers. 

GUATEMALA. Under the Decree of April 26, 1916, the the Nation 
re^Arved itself the absolute ownership of all deposits of petroleum and 
hydro-carbons that exist in the subsoil of the territories of the Republic. 
Acquisition of these deposits may be affected by means of a lease made 
with the Secretary of Public Works and approved by the President. These 
leases can be entered into only with native bom or naturalized citisens 
and can not extend beyond ten years. They are not transferable except 
by express authority of the Qoverment, and then only when all the 
parties are citizens of Guatemala. 

There are no taxes imposed on the output of minerals in Guatemala. 

HONDURAS. No petroleum laws have been passed, but there has 
been a Congressional enactment in the way of an approval of a petroleum 
concession in the form of a contract for the purpose of operating for 
petroleum and other hydrocarbons. 

NICARAGUA. No petroleum laws have been obtained. 

PANAMA. By the Fiscal Iaw effective July 1, 1917. the Nation 
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reserved to Itself all deposits of oil and all gaseons carbides of hydrogen 
existing on the national lands. The Bxecutive Power is authorized to 
grant permits for making explorations of the subsoil of lands and waters, 
on the national lands, for the purpose of discovering deposits of oil or 
of gas and the fE)xecutive is authorized to enter into contracts for the 
exploitation of deposits of oil and gaf . 

On the discovery of oil or gas, the permittee must advise the De- 
partment of Finance of the fact and state if he desires to enter into a 
contract. On such notice, the Department of finance will name one or 
more experts to examine the deposits of oil and gas, and these must 
appear to be capable of producing at least 1,000 liters per day each of 
oil or 10,000 liters of gas per day. The contract shall be for a term 
of ten years from the date of approval and may be extended for an ad- 
ditional ten years if deemed advisable by the Executive. Each oil or gas 
claim may be 1,000 meters in length by 400 meters in width. 

No permit shall be granted for opening wells within towns or at a 
distance of less than 300 meters, and no well shall be located by other 
persons on land comprised within 1,000 meters in length and 400 m-eters 
in width that might have been granted as a claim to any discoverer. 

SAiLVADOR. By the Law of April 18, 1918, the State owns all 
minerals including solid mineral fuels, petroleum, and all hydrocarbons, 
solid, liquid or gaseous; but this law shall not prejudice the rights of 
surface owners who have previously discovered and reduced to posses- 
sion mineral veins within their respective property, or the legitimately 
acquired rights of third persons. 

On August 13, 1919, the Supreme Executive Power confirmed a 
concession made June 4, 1913, for exploration and exploitation of crude 
oil by means of deep well drillings and prolonged the same until Decem- 
ber 31, 1929. The concessionaire was granted the right to make studies, 
explorations, and exploitations in any unexploited land or subsoil, indem- 
nifying the property owners in accordance with the mining laws for 
any damages caused by him, and giving the concessionaire the exclusive 
right during thirty years to exploit any deposits discovered by him, free 
of any taxation whatever. The concessionaire was also granted the 
exclusive right, free of taxation, to lay pipe-lines and build conduits for 
transporting petroleum that might be discovered and to construct build- 
ings and to import the necessary machinery and materials for refining 
the crude petroleum without any taxation whatever. The concessionaire 
was required to pay ten per cent of the gross product of the oil discovered 
to the National Oovemment. 

SOUTH AMBRICAN REPUBLICS. 

ARGE3NTINA. 'Has no laws governing the production of petroleum. 
In October, 1919, the President of the Republic submitted and advised 
new legislation as to the State petroleum works. No action has yet been 
taken on the President's recommendation. 

BOLIVIA. The State owns the petroleum and all other non- 
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metalliferons substances. Public and unenclosed private lands mnj be 
prospected without license* but no prospecting on enclosed, privately 
owned lands may be done without a license. 

Requests for holdings or concessions must be presented in writing, 
giving details and particulars, and the substance contained in the land 
applied for shall be clearly set forth and a sample deposited in the 
museum or in the Department. 

A license fee of four bolivianos per hectare must be paid. 

BRAZIL. Has no separate code» or laws, applicable to petroleum, 
but the General Mining Code includes mineral oils in the term "mines." 
The minerals, including petroleum, belong to the Union, to the States or 
to the owner of the land, within the limitations fixed by the mining code. 
Under the code, the owners of mines or of petroleum may submit their 
property to the administration of the Federal Government to be disposed 
of in accordance with the conditions under which concessions are made 
of the lands under the control of the Union. A requisition must be 
directed to the Ministry of Agriculture, Industry and Commerce, showing 
the title of the property, freedom from encumbrances, the nature of the 
minerals, with samples from which its value may be judged, accompanied 
by geologic and topographic maps. On approval of the document, the 
owner is guaranteed his rights and the operations shall then be subject 
to the regulations of mines under the control of the Union with a guar- 
antee of the payment of indemnity to the owner, and shall stipulate the 
extent of the participation of the proprietor in the net profits of the 
mining operations, and shall provide means by which he can verify the 
accounts. 

Rights of way may be had for the opening of roads for communi- 
cation and transportation and the use of the necessary waters for opera- 
tions or power. 

The lessee of public mining property shall pay, in addition to the 
stamp tax for the concession, a fixed annual amount not to exceed $160 
for each claim and a variable annual payment up to six per cent of the 
annual income from the mine; but these are only payable after two years 
from the beginning of mining operations. 

There seems to be no restriction on aliens or foreign corporations as 
lessees either of private or public lands. 

BRITISH GUIANA. All minerals including mineral oil in Crown 
lands belong to the Crown and licenses, leases, or permissions may be 
granted to any person, and there seems to be no exception as to aliens 
or foreign corporations. A deposit of* a required fee must be made at 
the time of making the application, as well as the deposit or a surrey 
fee at the time that survey is made. The amount of these fees is not 
stated. 

CHILE. The State owns all gold, silver, copper, quicksilver, and tin 
mines and mines of precious stones and all other fossil substances, 
though the surface may be privately owned. All persons have the right 
to prospect and open lands by whomever owned for the purpose of dis- 
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covering and operating mines ot the minerals named. The owner of any 
land is entitled to the right of working "coal or other fossils and should 
he commence work, he is obliged to conform with thie proceedings estab- 
lished by law." Mineral substances found in uncultiyated State of 
Municipal lands are free for acquisition by any person. The right to 
prospect and open any person's land for the discovtery of mines may 
be freely exercised on lands not enclosed or in use for cultiyation, b^t a 
license is required from the owner or manager of the estate, and on re- 
fusal the Judge of the proper locality may grant the license. 

Any person may locate and operate mines who can possess landed 
property in Chile. 

DUTCH OUIANA. No petroleum laws have been passed. 

BCTJADOR. Petroleum deposits not adjudicated according to law 
belong to the State and private entry thereon can not be made until the 
enactment of a new law. 

By legislative decree of October 18, 1819, a tax on petroleum of six 
per cent of the gross proceeds of each petroleum mine in operation 
was levied for the year 1920. Petroleum mines not being worked were 
required to pay the tax in the manner estiablished under the general 
regulations of the mining code. 

FRENCH GUIANA. No petroleum laws have been passed. 

PARAGUAY. The State is the titular owner of all mineral rights 
except those of lime, rock, and other building materials. Private parties 
or concerns may acquire rights to mineral properties through concessions 
or permits granted by the Government. 

A tax of twenty cents Argentine gold per hectare is required and 
fifty per cent of the gross products. 

PERU. The ownership of mines is separate and distinct from that 
of the land and they may be transferred according to common l-suw. The 
law applies to all deposits of minerals or fossilized substances susceptible 
of being industrially utilized. Any person or company may devote them- 
selves freely to prospecting in uncultivated and unfenced lands, but the 
prospectors must indemnify the owner of the land in case of' damage. 
The owner's consent is necessary for prospecting mines in cultivated or 
fenced grounds, but on refusal the local mining authorities may grant 
the license — ^requiring a deposit for indemnification. Petroleum claims 
must have a square base with sides 200 meters long, and claims forming 
a single concession must be grouped without interrupion and form a 
rectangle whose sides must be in a proportion not exceeding ten to one. 

All mining concessions must pay an annual tax of 30 soles for every 
claim. 

Any native bom Peruvian or foreigner capable of owning property 
in the Republic may acquire mines. 

On August 9, 1920, the President of the Republic submitted and 
recommended to Congress a new law covering petroleum concessions, but 
this law has not yet been passed. 

URUGUAY. Has no law relating to petroleum and no mining code 
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later than 1913. The Senate and Chamber of iRepresentatiYeB on March 
14, 1913, authorized the Executive to atppoint one or several persons to 
revise and reform the mining code, but no revision has been made. 

VBNBZUEIjA. The law governing the exploitation of hydrocarbons 
was enacted by the Congress of Venesuela Jun<e 19, 1920. 

The term "hydrocarbons" includes all subterranean deposits of 
petroleum, asphalt, bitumen, pitch, ozerlte, fossil resin, and gases given 
off by such formations. The right to explore for petroleum and other 
hydrocarbons is obtained by a permission given by the Federal Executive 
and the right to exploit is obtained by exploitation contracts with the 
Federal Executive and approved by the Nationed Congress. The explo- 
ration right only authorizes the holder to make the necessary investiga- 
tions to prove the existence of the mineral. 

Exploitation contracts must be requested of the Minister of Fomento 
before the permit lapses, and may be granted in plots of 200 hestares if 
the subETteoice desired is petroleum. The exploitation contract is for 
thirty years, and in one month after the contract is granted the con- 
tractor must pay 1,000 bolivars and must pay yearly into the National 
Treasury 1,400 bolivars as the surface tax. The person receiving the con- 
tract must obligate himself to pay into the National Treasury a sum 
equivalent to fifteen per cent of the commercial value of the mineral as 
exploitation taz, optional to the Federal Executive, or to deliver in kind 
fifty per cent of the extracted minerals; but the Federal Executive may 
abolish the effects of this clause if he thinks proper. 
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DISTINGUISHED LAWYERS COM- 
MEN D AN SELL 

BDITOS'S NOTE: From hundreds of letters wbleh liave eome to The Bdltor from 
le a ding lawyers and prominent men of affairs In all parts of the United States, we 
seleet eztraets from a few showlni: deep appreelation of General Ansell's loyalty, 
ability, honesty, eonrage and patriotism. 

The Bdltor feels highly gratified over the written words of commendation which 
have eome unsollelted as the result of the leading editorial in the October number of 
The I<awyer and Banker. The extracts printed below speak for themselves. These 
are a fitting rebuke to the cowardly attacks, damnable slanders, unjustified demagogic 
utterances of General Samuel T. Ansell's culunuilators. 

General Ansell does not need these tributes. He is one of God's own noblemen In 
every sense of the w«wd. 



From B. B. Habtead (business man) General Manager, Farmers 
Mfg. Co.. Norfolk. Va.: 

"It is with much pleasure that I, who have known General 
Ansell from boyhood, and who knew his unquestioned honesty, his 
unflinching courage in doing what he regarded as his duty, and his 
great love of his country, read the editorial in the October number 
of "The Lawyer and Banker and Southern Bench and Bar Review. 

"To the unprejudiced mind, it is evident from this editorial 
that he was the victim selected for persecution, by superiors who, 
too small of mind and heart and lacking in courage to advocate 
those reforms which they knew were needed, were yet vindictive 
enough to desire the destruction of him who had the courage to 
put these reforms through. 

*'I rejoice, as do thousands of others of his fellow-citizens, that 
the American People do not believe that he who endangered his 
cajreer for justice and the love of his fellow-citizens, is disloyal 
to his cou^try's laws." 

From Frank J* Hogan, distinguished lawyer. D. C. Bar: 

"The square deal is not a mere phrase, it is a fundamental 
thing deep rooted in every true American mind and heart. Your 
magazine has been powerfully effective in giving exactly that, and 
nothing more, to Samuel T. Ansell, whom three members of Con- 
gress, whose names are hardly known outside of their own districts, 
attempted, fbr petty political purposes, to make the 'scape-goat' of 
the lamentable BergdoU escape. The connection of General Ansell, 
and his partner Colonel Bailey, with the BergdoU case was such 
as any honorable lawyer might well have had. The profession will 
indeed be in great danger and the constitutional rights of any 
person accused of crime become empty things when that day 
dawns on which lawyers may be crucified in public opinion for 
daring to plead unpopular causes or to represent clients against 
whom the tide of the public's indignation at the time runs strong. 
John Marshall for his actions as presiding judge in the Aaron 
Burr trial, and Luther Martin, today extolled as one of America's 
greatest lawyers, for his courageous defense of Burr, temporarily 
received treatment very much like that to which Oeneral Ansell 
has but lately been subjected. They were right and .their fame 
lives long after their detractors have been forgotten. So it will 
be with Samuel T. Ansell and Edward S. Bailey. 

"As one who has familiarized himself with the entire case, 
and not attempted to form an opinion on either sensational news- 
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paper articles or the Intemperate and absnrdly Inaccurate report 
of three members of a congressional committee, permit me to 
Indorse your recent article and editorial and to express my gratifi- 
cation over the fact that a magazine of your standing had the 
courage and the sense of fairness to proclaim the truth a^ a time 
and in a matter when and wherein cowardly discretion would seem 
to have counselled at least silence/' 

From John V. Bouvieff of Bouvier & Beale, 165 Broadway, New 

York City: 

"With profound and increasing interest have I read the leading 
editorial appearing in The Lawyer and Banker, and Southern Bench 
and Bar Review in its October number, and I am free to express 
my views. * * There was a conspicuous and unmistakable 
animus directed against him, accompanied by an obvious effort 
to create in the minds of the unthinking public a blighting preju- 
dice arising out of his retainer by BergdoU to secure his release 
from imprisonment as a result of his court-martial. 

"Those who thus condem a member of the Bar for championing 
an unpouular cause or client have lost sight of one of the finest 
examples presented to us in history, which is associated with the 
•Boston Massacre' of March, 1770, when the British soldiers, under 
Captain Preston^ brutally shot and killed five or six civilians. 
Indeed, this apparently wanton bloodshed had aroused in the 
breast of the populace an almost unparalleled sense of outrage, 
while, to the 'Massacre' may in large part be attributed that 
unyielding determination of our forbears to resist British oppres- 
sion which discovered its first great expression in the Declaration 
of Independence of 1776 and its culmination in the victorious 
peace of 1783. 

"Captain Preston was prosecuted by the authorities, charged 
with inciting and /Carrying on the Massacre and he retaiped as his 
counsel, John Adams and Josiah Quincy. Both Adams and Quincy 
accepted the duty, the latter against the urgings of his own father 
and the former against the solemn advice of his warmest friends. 
Deaf, however, to the entreaties of both friends and kin, Adams 
and Quincy undertook the defense of Captain Preston and pro- 
cured his acquittal. 

'*To my thinking, you will require no nobler precedent ;ner 
am I aware that the second President of the United States has ever 
since suffered either in his name or fame for the exercise of what 
he justly conceived to be his professional duty. 

"It is those who have known General Ansell that can best 
appreciate him as "the kindest friend, the best conditioned^ most 
unwearied spirit in doing a courtesy!" 

From Avery F. Cnahtnan, 25 Broadway, New York City: 

"Someone sent me a copy of the editorial in *The Lawyers' 
and Bankers.' " I have read it and wish I was the writer. I am 
so indignant that there was occasion for such an editorial that I 
hardly can express myself. I think I have read all that has been 
published about the BergdoU case and even have listened to 
earnest, as well as idle, talk about it, and Oeneral Ansell's con- 
nection with it. I have, before I read the record, and since, 
immediately upon hearing, and later, by pursuing the speaker, 
refuted all slander, and my refutation was to this effect: 

(a) "He never knowingly did a wrong to any one and he 
never will. 
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(b) "I know him. I have known him, as friend, ififteen years, 

and he was my commanding officer for three years. 

(c) "There is not in the record a bit of evidence that in any 

way reflects upon the integrity of General Ansell. 
"If you want to use the whole, or any part of this, do so. I 
know it is not much, and I wish I could write fully what I feel 
for. If .1 could, every decent man would stop this damnable slander 
of him." 

From W. W. Smitkers, distinguished lawyer of Philadelphia: 

"I cannot let your article on behalf of Colonel Ansell pass 
without paying my tribute to your energetic effort In a worthy 
cause. The unprejudiced and thoughtful people of this country 
will approve every word you have said. The honorable personal 
and professional qualities of Colonel Ansell and the rectitude of 
his conduct in the Bergdoll case will remain only the more highly 
emphasized by the unwarranted ribald and totally unjustified 
notoriety seeking and demagogic attack of Representative 
Johnson." 

From Robert N. Mfllcr, Ex-Solicitor, Bureau of Internal Revenue: 

"I have just seen your editorial about General Ansell. You 
have done a useful service in publishing it. 

"You may be interested to know that because some statements 
made as to his connection with the Bergdoll case seemed utterly 
foreign to his character as I know it, OE took pains to secure and 
examine the report of the congressional investigation of Bergdoll's 
escape. There is nothing in any part of the record to indicate that 
General Ansell consciously promoted the escape or that his con- 
duct as a lawyer in accepting the employment to represent Berg- 
doll was in any way unethical. The record is strongly in his favor 
on these points, not against him. I am glad to be able to say 
that I know and respect General Ansell, and value his friendship. 
His patriotism and honesty are above reproach. I am clearly 
persuaded that he is governed by standards of the best type, that 
he did not know of the plan for Bergdoirs escape, and that if he 
had known of it, he would have frustrated it. I have no doubt 
on earth of his integrity as a man and as a lawyer." 

From Edmund M. Morgan, Professor of Law, Yale University Law 

School: 

"You are to be congratulated upon your forceful editorial In 
The Lawyer and Banker regarding Samuel T. Ansell. It demon- 
strates that the time has not yet come when a lawyer must suffer 
condemnation from bench and bar for having been true to his pro- 
fessional oath in the face of popular clamor. When that time does 
come, the constitutional rights and immunities of the citizens 
will cease to exist." 

From Lieut CoL W. Catesby Jones, Lawyer, New Orleans, La., (to 

General Ansell) : 

"I have intended daily to write you since I saw the utterly 
unjust and unfounded attack of the majority of the Congressional 
Committee, as I want you to know that the men who served under 
you utterly repudiate such calumniations. I have felt, and shall 
always feel, grateful to you for the masterly and helpful way in 
which you handled the J. A. Department while I had the privilege 
of serving under you as a Major in Washington." 



Digitized by 



Google 



328 LAWYER AND BANKER 

From Judge J. C* Ruppentha!, late Major and Judge Advocate, 
Russell, Kansas: 

"Your article in October issue on General Ansell is most 
admirable. It states facts and draws unerring conclusions. I 
am glad to see the matter of the Bergd'oll incident so well treated. 
It was my good fortune to become acquainted with General Ansell 
by serving under him as judge advocate in the world war. Prom 
the first it was apparent that his mind worked orderly and 
logically, that he had a remarkable grasp of the Judge advocate's 
department as a whole, and rare skill in systematizing the work. 
Repeatedly it pressed itself upon my mind that justice was his 
watchword, and that thoroughness was essential. Often I thought 
that if governmental personnel, whether military or civil, were 
everywhere so well organized, it would work wonders for the 
nation. It seemed a passion with him to have everyone from the 
colonel nearest him down to the elevator girls that served the 
building, to understand the work so well, as to lajbor to best 
advantage. General Ansell evidently hated mechanical effort. He 
wanted each to know the relation his task had to every other part 
of the great war-time machine. Next it became apparent that he 
wanted to get the army humanized in its system >of discipline 
through court-martials. He had firm faith in the capacity of 
American citizens, as soldiers, to enforce the Articles of War 
as democratically as the French do. His fight ending in the revisions 
of June, 1920, gave us Articles of War in a form that for the first 
time had progressed since we took them lovei* in 1775 from Great 
Britain." 

From George R. Harbaugk, formerly Major 1 1th Infantry, Illinois 
National Guard, Chicago, 111.: 

"The plea of Rome G. Brown In 'The Lawyer and Banker' 
the editorial in the October number of that magazine, relative to 
the Ansell case, has opened my eyes, and caused me to appreciate 
the difficulties General Ansell must have been laboring under in 
his opposition to the bureaucrats in the War Department, and to 
express the hope that his enemies may be confounded, and that 
through his efforts the American soldier of all grades may be 
assured equity and full Justice in his relations with his Govern- 
ment." 

From George S. Wallace, leading Lawyer, Himtington, W. Va. Bar: 

"Are we to understand that Judge Westcott, the distinguished 
lawyer from New Jersey, who twice placed Woodrow Wilson in 
nomination for the t^residency, could, with propriety, accept a 
retainer in the BergdoU case, yet Ansell & Bailey could not? If 
•so, why not? Again, are we to conclude from the majority report 
that the master mind of Samuel T. Ansell controlled this same 
Judge Westcott and had him to do things that he would not other- 
wise have done? Suraly they do not intend to say this. 

The fact is Samuel T. Ansell took an employment which he 
had a right to take, and which any other lawyer had a right to 
take, and the record fails to disclose a -single unprofessional act 
on his part. ♦ ♦ ♦ 

"I have known Samuel T. Ansell intimately for many years 
and I believe that about him it can be truly said, he is Sans Peur 
Sans Raproche." 
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TITLE AND ABSTRACT 

DEPARTMENT 

Frank C. Hackman, Editor in Charge 



VIEWPOINTS. 

How variant are viewpoints of any group of men with respect 
to a given matter ! There are men in the title business who regard 
it as narrow in range of opportunity, who view its horizon as cir- 
cumscribed by insurmountable mountains of possibilities. Their 
viewpoint of its daily routine of performance likens it to a treadmill, 
void of interest. There are others whose viewpoint is that the busi- 
ness is possessed of prospects broad enough to afford ample room 
for ambitious achievement, and filled with satisfying possibilities. 
Its daily duties are, to these latter, interesting. 

There are men in the business who wish that they might make 
better abstracts than they do. But they view the field before them 
and see in it no opportunity for so doing. They deem the patrons of 
their business in their community will not allow them to make 
any changes. These abstracters think the cost ensuent upon im- 
provement will be too high ; patrons will not pay it. Yet in another 
community of similar character the abstracters there doing business 
had a different viewpoint. They did not view difficulties as insur- 
mountable, but as conquerable, and initiated the making of better 
abstracts, are making them, and being paid for them too. 

There are abstracters in large centers of population who would 
like to branch out into title insurance. They believe title insurance 
would best fulfill the requirements and needs of their particular 
community. But they do not take action to fulfill their desire 
They have the viewpoint that, in their comrhunity, the public has 
been too long accustomed to abstracts to permit any change; that 
the average person in the community believes when he gets an 
abstract that he gets a good title, that he does not need anything 
more or different. Hence it is the viewpoint of these abstracters that 
to offer clients title insurance would be a waste of time, effort and 
money. Yet there are men in the title business in other commun- 
ities possessed originally of characteristics similar to those just 
mentioned, who had a different viewpoint. These title men believed 
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in title insurance. They were confident they could succeed in it. 
To their viewpoint the difficulties in the way of its introduction 
were not insurmountable, and the public could be induced to want 
it. So holding to this viewpoint they embarked in the business. 
They have suceeeded. They have had their reward. 

The escrow business is a proper function of a title business. 
There are title men who would like to engage in it as an adjunct 
to their business. But they have the viewpoint that, if they should, 
they would alienate certain clientage, or that, perhaps, it would be 
too difficult a task to establish it, or that it might not, after all, pay. 
Yet in other communities not essentially different in character, there 
are those in the title business who had different viewpoints. They 
initiated an escrow business, pushed it, and developed it into a 
business of large proportions, and made it so thorough practical, 
useful service to patrons. It is a profitable 'branch of their business. 

There are many possibilities that could be made realities, if only 
those whom the possibilities confront could and would change their 
viewpoint. To what a great extent viewpoint determines a man's 
attitude and action, influences his progress or immovability, and is 
the cause of his success or failure ! 



JUDICIAL VIEWS OF ABSTRACT CHARGES. 

Courts have expressed the views herein set forth as to abstract 
charges in the cases cited. 

In order that an abstracter may recover charges for abstract 
work based on a custom with respect thereto in the absence of an 
express contract, the custom must be known to the contracting 
parties or so open and notorious that the parties must in law be 
held to have contracted with respect to it. And the custom prevail- 
ing in the county where the abstracter conducts his business will 
not bind a party residing ^Isewhere who had no notice or knowledge 
of it. And where custom has not entered into the abstracter's con- 
tract of employment, either by implication or by express terms, the 
amount of compensation he is entitled to is the"*reasonable value of 
his services. 

The value of an abstract or certificate to the party to whom it 
is furnished is not the criterion of the price he must pay therefor. 
A machine may be useless for want of a piece broken or lost. When 
replaced by another it enables the purchaser to make large profits. 
If not replaced he suffers great loss. But in purchasing the needed 
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pkce of machinery he is under an implied contract to pay what it is 
reasonably worth to the seller, not to himself. 

Three elements of value ent^r into an abstracter's charges: (i) 
The use of the capital invested ; (2) the services of the abstracter in 
preparing the abstract; (3) the liability of the abstracter to the 
purchaser of the abstract for damages resulting from defects in the 
abstract. .Where pursuant to an employment an abstracter con- 
tinues a certain abstract, and furnishes to his employer printed cop- 
ies of the abstract so continued with certificates thereto attached 
that they are. respectively, correct or true copies, his liability is not 
thereby enlarged, where privity of contract is the basis for recovery. 
In such case his liability is the same as if he had made but one 
abstract. The element of liability, therefore, in such case does not 
enhance the value of his services. 

To compute a charge for furnishing a large number of certified 
printed copies of an abstract on the basis of the loss of future business 
estimated to result in consequence, is too speculative to permit of a re- 
recovery therefor in the absence of an express contract, unless such 
basis be a custom that, under the rule above stated, had entered into 
and become a part of the implied contract. 

Whether certif)ring to printed copies of an abstract is service of a 
mere clerical or of a greater or special value, was a point as to which 
there was no unanimity of opinion in this case. {Kenyan v. Charlevoix 
Imp. Co,, 135 Mich. 103, 97 N. W. 407.) 

A contract of employment for the making of an abstract calling by 
its terms for the insertion in the abstract of special acts of Congress or 
of the state legislature will not permit of recovery for charges made for 
insertion in such abstract of general acts of either legislative body, such 
as an act of Congress granting swamp lands to the state, or acts of 
Congress or of the state legislature donating internal improvement 
lands, or statutes of the state curing defective conveyances or acknowl- 
edgments. Where a contract provides for payment at so much for 
each "transfer", the selection and approval of swamp lands, patent, 
contract to convey and deed pursuant to the contract, are separate 
transfers. 

An abstracter offering to correct inaccuracies in his abstract as 
soon as his attenion is called thereto, and continuing to offer to do so. 
cannot be charged, as against his claim for compensationj with extra 
expense incurred by having these errors corrected by others. {McVeigh 
V. Chicago Mill etc. Co., 96 Ark. 480, 132 S. W. 638.) 
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An abstractei» is not entitled to compensation for services ren- 
dered when his contract specified the work was to be done within a 
specified time, and had to be done within that time to be of any value 
to the employer, and the abstracter failed to complete it within that 
period. (Griffin v. Arlt, 96 N. Y. S. 1033.) 



HISTORY OF THE HOMESTEAD LAW. 

Every abstracter outside of the eastern states is familiar with the 
homestead law, but few, perhaps, are familiar with the history of the 
origin of it. It may not be uninteresting, therefor, to summarize it here. 
The homestead bill, or the granting of free homesi from and on the 
public domain, became a national question in 1852. The Free Soil 
Democracy, at Pittsburg, Pennsylvania, August 11, 1852, in National 
Convention, adopted the following as the 12th plank or resolution in 
their platform : 

"That the public lands of the United States belong to the people, 
and should not be sold to individuals, nor granted to corporations, but 
should be held as a sacred trust for the benefit of the people, and should 
be granted in limited quantities, free of cost, to landless settlers." 

Thereafter it became a national issue until the passage of the home- 
stead law in 1862, and was in the platforms of political parties. It was 
the subject of petitions for it and against it. It aroused public senti- 
ment. It proposed a then radical change in the system of disposing of 
public lands, which had been sold for cash, for profit, or made subject 
to preemption which resulted in cash purchases. It was the third and 
most important step in the history of the public land system. Econo- 
mists foretold its failure, or dwelt upon the evils of large holdings 
awarded in the past. Large purchases from the Government or from 
the states had gradually resulted in the bankruptcy of the holders. The 
land system had commanded the attention of the ablest statesmen of 
the times, such as Alexander Hamilton, Thomas Jefferson, Madison, 
Gallatin and others. A political contest over the matter waged from 
1854 to 1862, the year of passage of the homestead law. February i, 
1859, the first homestead bill came before the House, and a motion to 
lay it on the table having been defeated, the bill was taken up and 
passed by a vote of 120 to 76. On February 17, 1859, it came 
up for consideration in the Senate, but that body postponed considera- 
tion of it, aiid had not voted on it when that session of Congress ter- 
minated. 

March 6, i860, another homestead bill was introduced in the 
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House, and passed the same month. This bill was sent to the Senate, 
and there referred 'to the Committee on Public Lands. On April 17 a 
substitute bill was reported by that committee. On hearing before the 
senate a motion to substitute the House bill was defeated. The substi- 
tute Senate bill was passed May 10, i860. Conferences between House 
and Senate were protracted until June 19th, when the House accepted 
the Senate bill with slight amendments. This passed both Houses. June 
23, President Buchanan returned the bill with his veto, and it failed to 
get sufficient votes to pass over his veto. July 8, 1861, another home- 
stead bill was introduced in the House by unanimous consent, and re- 
ferred to the Committee on Agriculture. December 4, 1 861, that com- 
mittee reported it back. On February 28, 1862, it passed the House. In 
the Senate, March 25, 1862, the Committee on Public Lands to whom 
the bill had been referred, reported it with amendments, and it was 
passed. A conference resulted in an agreement and May 19, 1862, the 
homstead law passed both Houses. It was signed by Abraham Lincoln, 
May 20, 1862. 

President Johnson, one of the original promotors of the homestead 
act, in his annual message to Congress in 1865, called attention to its 
successful operation, and said: 

"The homestead policy was established only after long and earnest 
resistance. Experience proves its wisdoni. The lands in the hands of 
industrious settlers, whose labor creates wealth and contributes to the 
public resources, are worth more to the United States than if they 
had been reserved as a solitude for future purchasers/' 

The original homestead act provided for the selection of land pur- 
suant to its terms on and after January i, 1863. 



TITUS] LAW BREVITIES. 

An heir is created by law. All persons appointed by an owner as hia 
successors are technically not heirs, but assigns, whether the appointment be 
by deed or by will. The title of an heir is called into existence by the death 
of the ancestor, for no one is the heir of a living person. An heir-at-law is the 
only person who, by the common law, becomes the owner of land without his 
own agency or assent. A title by deed or devise requires the assent of the 
grantee or devisee before it can take effect. But the law casts title by descent 
upon the heir without regard to his wishes or election. He cannot disclaim it 
if he would. iWashhurn Real. Prop. 4 Ed. 8e&si 2, 3, 4; 2 Bl. Com. 201, 208.) 

It is an almost universal rule that one tenant in common cannot acquire 
a tax title against his cotenants. His acquisition of the same operates only 
as a payment of the taxes, and inures to the bene-fit of his covenants, entitling 
him only to remuneration for their proportionate share. Bu^ there is an 
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oxception to this general rule where the land has been assessed to and in 
the name of owners respectively of undivided interests, or the tax levied upon 
the separate undivided interests of the owners, so that the owner of each 
undivided interest can pay the tax upon his own interest unaffected by the 
fact of joint interest, and where the tax sale and deed were based upon this 
separate and individual assessment. The separate assessment upon each 
interest does away with the general liability of each cotenant for taxes upon 
the whole estate. (Bermett v. North Colorado 8. Etc, Co., 23 Gol, 470, 48 Pac. 
812, 58 Artier, 8t. Rep. 2S1.) 

Title is never acquired by abandonment. Abandonment is relinquish- 
ment of a right, without compulsion of any duty, necessity, or utility to the 
owner, but simply because he no longer desires to possess the thing. It must 
be made without desire any other person shall acquire it, and without con- 
sideration, for if made for consideration it would be a sale or barter, though 
the transfer be invalid; and if without consideration but with an intention 
some particular person become possessor then it is a gift. iStephens v, 
Mansfield, 11 Cal. 363.) Easements and other incorporeal hereditaments, 
equitable and executory rights to or in title, may be lost by abandonmeta*. 
But abandonment merely effects to destroy title and not to vest it in another, 
and, so far as it relates to real property, is ineffectual to transfer the title. 
{Tiedeman, Real Prop., sec, 739; Sharkey v. Camdianni, 48 Ore. 112, 85 Pooa 
219, 7 L. R. A. N, 8. 791.) A legal title, properly vested, can only, be di- 
vested through abandonment, when the circumstances of the case are suffi- 
cient to create an estoppel, or where posset^sion is acquired by one in conse- 
quence of the abandonment and held by him under claim of title for the 
period of limitation. Abandonment however formal, if n,ot effected by deed, 
has no eftect whatever upon the legal title, unless accompanied by oircum- 
stan-ces of estoppel or limitation. Subsequent possession of another is a new 
and independent right. (Tiedeman, Real Prop., sec. 739; Qluclcaux v. Reed^ 
22 Cal, 468.) 



INCONSISTENT TORKENS I^AW PROVISIONS. 

The Torrens code in jjorce in various jurisdictions contain similar 
or verbatim sections as follows: 

"Every conveyance, lien, attachment, order, decree, judgment of a court 
of record, cr instrument or entry which would, under existing law, if re- 
corded, filed or entered in the office of the county clerk, and county auditor, 
of the county in which the real estate is situate, affect the said real estate 
to which it relates, if the title thereto were not registered, shall, if recorded, 
filed or entered in the oftice of the registrar of titles in the county where 
the real estate to which such instrument relates is situate, affect in like 
manner the title thereto if rglstered, and shall be notice to all persons from 
the time of such recording, filing or entering." (WafiTi. L. 1907, p. 714, sec. 
45; Col. L. 1903; p. 330, sec, 47; 8ec, 46 Minn, Act; 8ech 50 Mass. Act; Sec. 
51; Haioaiian Act; Sec. 51; Philippine Acts.) 

"The Registrar of titles shall number and note in a proper book to be 
kept for that purpose, the year, month, day, hour and minute of reception 
and number of all conveyances, orders or decrees, writs or other process, 
judgments, liens, or all other instruments, or papers or orders affecting the 
title of land, the title to which is registered. Every instrument so filed 
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shall be retained in the office of the registrar of titles, and shall be regarded 
as registered from the time so noted, and the memorial of each instrument, 
when made on the certificate of title to which it refers, shall bear the same 
of date" iWasK L, 1907, pt 714, sec. 46; Col, L. 1903; p. 331, stc. 47; and 
Acts of other jurisdictions.) 

Under the recording system for land titles deeds, mortgages and 
other matter are first filed, or as expressed in the acts of some states 
"lodged", in the office of the recording officer, and subsequently copied 
in books kept for that purpose. Necessarily there is a period between 
the time an instrument is filed and the time it is recorded. Filing and 
recording cannot, in the nature of things, be simultaneous . Therefore, 
quite generally, an instrument is given -effect a» constructive notice from 
the time it is filed for record, and the entry of such filing is operative to 
charge one with notice until the instrument is duly recorded. The record 
when properly made supercedes the filing as notice. 

This same principle is adhered to by provisions of the Torrens 
IjSlw in some states as above set forth. 

The first quoted section gives an instrument entered, filed of 
recorded with the registrar under the Torrens system similar effect to 
that resulting from the recording system. Thus an instumen^ that, under 
the recording system, must be filed for record and recorded, must, under 
the terms of the Torrens Law above quoted, be filed with the registrar, 
and a memorial thereof be made on the certificate of title to which it 
refers. Furthermore, as an instrument is effective as constructive notice 
under the recording system from the time it is filed, so the first above 
quoted section declares an instrument recorded, filed or entered with 
the Torrent registrar "shall be notice to all person from the time of 
recording, filing or entering." The filing, therefore, of an instrument 
with the registrar pursuant to the provisions of the first quoted section 
is equivalent to, and has the same effect as, the filing of an instrument 
with the recording officer under the recording system. It is "notice to 
all persons" from the moment of such filing. The entry of a miemorial 
of the instrument on the owner's certificate of registration is the next 
successive step under the Torrens system equivalent to the transcribing 
of the instrument under the recording system. Until the memorial is 
entered on the owner's certificate of registration the filing of the instru- 
ment, the fiact of which is required to be noted as provided by the second 
above <}uoted section, imparts constructive notice. One, therefore, 
examining an original certificate of registration cannot depend upon it 
as showing absolutely the true state of the title. It is n^ecessary to 
ascertain if any matters have been "recorded, filed or entered" that, 
perhaps, have not been entered on the certificate as memorials. 

That the recording, filing or entering of an "instrument or entry" 
is not coincident with the entry of a memorial thereof on the certificate 
of registration, and such coincidence is not contemplated, will be readily 
observed by consideration of the provisions of the second quoted section. 
It requires the registrar to number and note in a book kept for the pur- 
pose the year, month, day, hour and minute of reception and number 
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of each instrument, and the same shall be retained in the office of the 
registrar, and shall be regarded as registered from the time so noted, 
and. the memorial thereof when made shall bear the same date. An 
instrument "shall be regarded as registered from the time so noted," 
does not mean from the time the memorial is made. The memorial when 
made afterward relates back to and bears the date, hour and minute of 
the reception of the instrument. 

Another section of the Torrens codes in force in the jurisdictions 
referred to provides that, every person receiving a cetificate of title in 
pursuance of a decree of registration, and every subsequent purchaser 
of registered land who takes a certificate of title for value and in good 
ilaith, shall hold the same free from all encumbrances except only such 
estates, mortgages, liens, charges and interests as may be noted in the 
last certiicate of title in the registrar's office. 

It is difficult to reconcile this section with the first quoted section. If 
an instrument or entry "recorded, filed pr entered in the office of the regis- 
trar of titles * * shall be niotice to all persons from the time of such 
recording, filing or entering" when does such instrument or entry cease 
to be notice? Can a subsequent purchlaser of the registered land for 
value be held to be a purchaser also in good faith, and hold title free 
of encumbrances except those noted on the last certificate, when there 
exists an instument or entry not noted on such last certificate but 
which has been duly filed in the office of the registrar 'and thereby made 
notice to all persons? Not if the statute is to be construed as meaning 
what it so clearly says. 

Although the word "conveyance" is used in the sections first quoted 
it cannot be deemed to include a deed or voluntary conveyahce, because 
under the Torrens law a deed does not take effect as a conveyance; the 
act of registration only can produce that effect. Hence a conveyance 
cannot by being "recorded, filed or entered in the office of the registrar 
of titles * * affect in like manner the title" to the land if registered 
that it would if recorded, filed, or entered in the office of the recorder 
affect title to unregistered land. In this particular the sections declare 
in effect as to the "entry" of a conveyance (if construed as a deed) that 
is in conflict with other provisions of the Acts under consideration, and 
not in harmony with the theoty of the Torrens system. 

It is a trite remark to say that laws should be written with such 
definiteness that a citizen may have a clear understanding of his rights 
and duties. Laws touching the ordinary economic or business relations 
of a vast number of people should be particularly definite and certain* 
and void of perplexities requiring judicial construction for their inter- 
pretation in order that individuals may know what to do to comply there- 
with to secure and protect a particular personal and property right. A 
new system of do4ng business, such as la Torrens Code, ought to be free 
from ambiguities and inconsistencies. The theory of the Torrens system 
may lead to conclusions as to one's rights that the letter of the law may 
not sustain. As will be observed from a consideration of what has been 
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said about the sections in <iuestion, a common conception of the purport 
of a certificate of registration as afCording complete information of the 
title to the land it concerns may be erroneous under these Acts. Matters 
"recorded, filed or entered" and not shown on such a certificate yet 
impart constructive notice. That seems to be the pkiin meaning of the 
language used, and reliance, therefore, upon the last registered certifi- 
cate may not be safely indulged. 



AMONG THE ABSTRACTERS AND TITLE MEN.. 
M. P. Bouslog, vice-president of Louisiana Abstract and Title Guarantee 
Company, is one of the most intellectual members of the title profession. In 
venturing into the title insurance business in the State of Louisiana he pio- 
neered in a new field presenting great difficulties, and demafnding ability 
such as he possesses. The recording system of Louisiana is, like its code in 
general, peculiar to itself, different from that of all other states, and by com- 
parison very complicated. Mr. Bouslog has promised us an article on the 
Louisiana system which will appear in The Lawyer and Banker, which is 
bound to be of interest to all readers, Mr. Bouslog's company maintaibs, 
besides its main office at New Orleans, branches at Shreveport, Lake Charles, 
Jennings and Crowley. 



John C. Adams is manager of the title guaranty (or insurance) depart- 
ment of Bank of Commerce and Trust Company at Memphis, Tehnessee. This 
company does a large title insurance business, not only in Shelby county 
wherein is situate Memphis, but also in other parts of Tennessee, and in 
Kentucky, Arkansas, Mississippi and other states. The forms of policies it 
issues are commendable for their simplicity and brevity. The abstract and 
title insurance companies at Memphis are not affiliated with either a state or 
national titlemen's organization. They deserve to be better known nationally. 
The Associate Editor of The Lawyer and Banker desired to know Just what 
the title situation is in so important a city as Memphis, and took advantage 
of a recent opportunity to call in person on Mr, Adams, who extended him 
real Southern courtesies. The general title situation in Memphis will be the 
subject of an article written by Mr. Adams, to be published in The Lawyer 
and Banker. 

R. H. Anderson is manager of the Memphis Abstract Company, at 
Memphis, Tennessee. He maintains an up-to-date plant and an excellent 
office system. Mr. Will H. Buck attends to the posting for this company 
and makes the maps. A great deal of property there, we observed, is 
described in conveyances and other matters by metes and bounds. The 
maps showing these parcels, and superimposed maps of original plats 
and re-plats thereof executed by Mr. Buck deserves commendation for 
excellence. This gentleman has been in the title business in Memphis for 
twenty-one years. 



Those who are not familiar with "scientific employment" are apt to 
think of it as a system by which a man seeking employment or employed 
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is "sised-up'' according to some fixed standard of mathematical and phre- 
nological measure. They are apt to imagine his head must have a certain 
shape; his neck must be just long enough to admit of a nice fit by a 
standard height of collar; his chest must allow of a certain number of 
inches of expansion; his fingers must have a certain length and thickness, 
and they are even apt to conceive his finger-prints must be taken and 
examined under a microscope. They are apt to think "scientific employ- 
ment" signifies selection according to a fixed standard that admits of no 
variation; that individuals selected accordingly are necessarily of similar 
temperament, average ability and without much individuality. Hence, 
though they admit the ordinary system of employment is bad, that "pull", 
favoritism, lodge-membership, nepotism, all too commonly sway selec^ 
tion and advancement, yet they hat-e, abh^r and do not want a system 
that, on the other hand, measures men as a cattle-buyer measures cattle, 
or as a dog-fancier selects dogs. But prejudice against "scientific employ- 
ment" vanishes, pre-conceptlons of its meaning and significance are dis- 
closed as erroneous and based upon ignorance, after listening to an 
address on the subject by Allen C. Stelle, Secretary of Title Insurance 
and Trust Company, of Los Angeles, California, who practices for his 
company this doctrine which he advocates. They learn that it is a 
doctrine that recognizes that men have hearts and souls. They learn that 
it recognizes that men have hopes, aims, aspirations, and feel discourage- 
ment and despair. They learn that it is a doctrine that demands recog- 
nition of the human impulses that move men; that men cannot be 
measured, estimated or treated as machines; that the old-fashioned dictum 
a man must do what he is told to do without consideration of his mental 
and moral nature with respect to the task imposed, as a barbarous doc- 
trine. And learning these things they feel that "scientific employment" 
is a term that is too technical to convey the true significance of to its 
meaning; that the principle of it is that "all things whatsoever ye would 
that men should do to you, do ye even eo to th€m; for this is the law 
and the prophets." And after hearing Mr. Stelle speak they feel kindly 
toward him, and like him for his ideals, and feel hopeful of our civiliza- 
tion and that the problem of the relations between a large corporation 
and its employees is not wholly an unsolvable one, and that "scientific 
employment" is a good practical business principle as well as a humane 
doctrine. Thank you, Mr. Steele. 



Henry R. Chittick of the examination department of Lawyers' Title 
and Trust Company, of New York City, has been with that company for 
twenty-seven years. His large experience and profound knowledge of 
real property law are a reservoir of information that enriches any one 
who talks with him. 



The New York Title and Mortgage Company possesses in its vice- 
president, Cyril H. Burdett, a gentleman with gift of speech. Whether 
he delivers a eerious address or acts improptu as police court prosecutor 
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in a staged tableau, he functions with equal readiness and ease and with 
ability. Mr. Burdett is a valuable addition to those taking an ctctive part 
in titlemen's organization work. 



An office that is orderly and neat, with well arranged and artistic 
furniture and fixtures is a testimonial to the occupant's interest and 
pride in his business. Such an offic-e has Allen E. Hogue, abstracter of 
titles and attorney at law, at Vincennes, Indiana. It is a model. Mr. 
Hogue began business sixteen years ago with one small file box, but now 
has many with the thousands of filings carefully numbered and indexed 
to description of property, and also to name of owner. Any file desired 
he can find in a few seconds. 



If any man enjoyed attending the national convention of titkmen 
at Des Moines, that man was W. K. Jones, secretary of Pioneer Title and 
Loan Co., of Cheyenne, Wyoming. Before moving to Cheyenn« some years 
ago, Mr. Jones had resided at lODes Moines since his early youth. To 
return to that city was to him, therefore ,to visit scenes of his early 
struggles and filled with happy memories. Mr. Jones as chairman of the 
organization committee of the national association during^ the year prior 
to the convention was very •energetic and successful, and secured the 
recognition he was entitled to in being made a member of the board of 
trustees. Mr. Jones has served as speaker of the lower branch of the 
legislature of his adopted state of Wyoming. 



Justice M. Dall, vice-president of Chicago Title and Trust Company, 
is executive head of the title guaranty (or insurance) department of that 
company. He has been in the title business in tha^ city for thirty-seven 
years. To those who desire to see him personally he is always demo- 
cratically accessible at his desk on the ground floor of the building his 
company occupies at 69 West Washington Street, Chicago. 



Title Insurance and Trust Company of Los Angeles, California, has 
developed ithrough the efforts of E. M. Farmer an extensive escrow busi- 
ness, and an excellent system for handling it. The high character of 
the escrow services rendered make them of real practical value to all 
having any interest in any transaction with respect to real property, and 
the department receives the hearty patronage of banks and other financial 
institutions, realtors, sellers, buyers and mortgagees. It is Mr. Farmer's 
idea that a ^stranger in his community, ignorant of the laws affecting 
real property there, desiring to intest money in real estate, can avoid 
all the attendant problems and risks by availing himself of the services 
of the escrow department in connection with title insurance. This idea 
presents a high conception of service. iDuring the week beginning 
October 10, Mr. Farmer was in Seattle, Washington, where he 8pok« on 
the subject of escrows at a meeting of the local realtor's asspciation, at 
a gathering of bankers and other financiers, and at a dinner given in 
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his honor by the Washington Title Insurance Company, at which were 
present its executive officers, members of its law department, and other 
employees. Mr. Farmer takes a positive interest in the title business 
and in the matter of escrows in particular, has mastered the subject* 
matter, is a fluent speaker and at this ease while speaking, and, in con- 
sequence, interests as well as entertains his he&rers. 



The Iowa abstracters at their last convention favored the establish- 
ment of title insurance. The existing insurance code of that state is so 
interpreted as to apply to and include title insurance, and by its pro- 
visions impose terms and conditions that are prohibitive in effect. The 
Iowa abstracters will endeavor at the next session of their state legisla- 
ture to have enacted statutory regulations that, while affording proper 
protection to the public, will enable them to engage in the title insurance 
business. They will endeavor to effect a system by which all abstracters 
in the state may be able to participate in the business. The Iowa associa- 
tion was organized in 1904, and boasts that It now has the largest mem- 
bership of all state associations. 



What is the matter with Texas? It is the largest state, and one 
would suppose its association had the largest membership. At Ahe recent 
convention at Des Moines members from Oklahoma and Texas wore large 
red placards with "OK-TEX" on them. Quite a combination! Wearers 
seemed more numerous than non-wearers. 



Readers of The Lawyer and Banker desiring information concern- 
ing title insurance, abstracts, or real property law, are invited to send 
in their inquiries. Replies will be made either in the columns of The 
Lawyer and Banker or by letter. 



A CERTIFICATE CONSTRUED. 
An abstract company prepared and furnished to A, the owner of certain 
property, at his request and for a consideration paid by him, an abstract to 
the property. To the abstract was attached a certificate whereby the company 
did "certify, guaranty, and warrant to" A "heirs, devisees and grantees" the 
accuracy and completeness of the abstract. A conveyed the premises to B, 
who thereafter conveyed to C to whom the certified absract was delivered. By 
reason of an error in the abstract C sustained a pecuniary loss, and brou^t 
an action against the abstract company to recover the amount thereof, con* 
tending the liability of the compaoiy extended to C as a grantee of A under 
the terms of the certificate. But the court held that C was not entitled to 
maintain the. action, not being an immedite grantee of A, and the guaranty 
did not extend to nor include one who derived title through a mesne convey- 
ance under A. (Glawatz v. People* s Chiaranty Search Co,, 49 App, Div. 465> 
63 N. y. 8. 691.) 
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LIMITATIONS OP COMMON CARRIER'S MABILITY, edited by 
Harry C. Barnes of the Chicago bar. Published by Traffic Law Service 
Corporation, Chicago. Heavy cloth biiding, 366 pages. 

Thifl work treats fully of the laws governing the settlement of claims 
against common carriers for loss and damage arising out of transportation. 
It covers all questions likely to arise under the Interstate Commerce Act 
as well as the Carmack and Cummlngs Amendments. The text and 
decisions give evidence of exhaustive and profound research work. 

This treatise is up to date in every respect. The analysis of law is 
close. All captions are stated in technical language and the decisions 
cited contain the law governing on the subject. Particular attention is 
paid to leading opinions of the United States Supreme Court with control- 
ing cases. 

The transportation world is enriched by the author's work. Every 
lawyer who has any practice arising out of claims in Interstate, Intrastate 
or Foreign commerce should have a copy of this really valuable work for 
reference. It can be depended on to state the law. 



LAW OP BUSINESS PAPER AND SECURITIES~By Charles P. 
Dolle of the Cincinnati Bar. Thin paper flexible bindings |6.00 delivered. 
Published and for sale by T. H. Flood & Co., 176 North La Salle Street 
Chicago. 

This is a new and valuable work on most important subjects. It 
is written in clear style and is a complete exposition of the Uniform 
Negotiable Instrument Law effective in each state and all the possessions 
of the United States. That section of the work which treats of trade 
acceptances, the collections of checks,, bank acceptances and the trans- 
fer, of stock certificates contains all the law governing. The writer has 
evidently approached his work with a thorough understanding of his 
subject matter. 

It is a book for the business man and law student. It should be 
in the office of every lawyer who desires an authority whereby he may 
obtain and retain a clear grasp of the law of business paper as it exists 
at the present day. 
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GENERAL S AMUEL T. ANSELL 

(By Colonel Edmund M. Morgam, Law Professor at Yale.) 

As one wbo knows him well, it is my pleasure to present to the read- 
ers of this publication — and It would be a correspondingly greater pleas- 
ure to present to the country at large — a brief sketch of the lawyer, 
soldier, citizen, whose name is at the heading of this contribution. By 
reason of the magnificent measure of lasting achievement in each of 
these capacities, he well deserves to be call distinguished. Like every 
strong man whose efforts result in revolutionizing an institution of gov^ 
ernment — especially when that Institution is an archaic military estab- 
lishment — ^he has, or has had, his traducers. Their clamor at times has 
seemed to overreach and mar the merit of this courageous man who, 
conscious of his own rectitude, could never stoop to such a contest They 
are growing fewer, their voices weaker, while his accomplishments in 
behalf of the country, the war-time citizen army, and the legal profes- 
sion, have scarcely begun to take on their rightful perspective. 1 deem 
it my duty that the country, and above all the profession, ^Oiould now 
know something more of those accomplishments. 

Those who ssrved under him and labored with him by day and 
by night during the war, who saw his masterly power in action, who 
momentarily saw his energizing influence, know him and his work. One 
such, a lawyer of the West who is known to the profession east as well 
as west of the Mississippi, ~ recently wired me this statement: "The 
finest thing the war did for tlie United States was to give it Ansell." And 
no less a figure than Rome Brown, shrewd and conservative judge of mat- 
ters and men, recently declared in a public letter: "In the history of 
American civil and military affairs, General Ansell will ever stand a 
most heroic figure." 

Such a man, representative of the best in civil, military and profes- 
sional life, should be known to the public and the profession, for their 
good rather than his. Lawyers who are devoted to those fundamental 
principles which should control personal and professional conduct as 
well as government, and with the courage to adhere to and publicly prac- 
tice those principles, are, it is regrettable to say, all too few. A distin* 
guished American Jurist has recently said: 

"No feature of public life at this moment is so disquieting as the tendency 
to absolutely disregard truth, Justice and law in the pursuit of somebody who has 
become unfashionable for the moment. It is good to know that there is still a 
remnant at the bar who are willing to Incur odium in order to stand for elemen- 
tary Anglo-American fair play." 

General Anseirs example is a call to lawyers to get back to safe 

legal moorings. 

Bom of sturdy English southern stock, he has the independence of 
forebears who have done their own thinking and acting. In his youth 
in the school of Ezekiel Oilman (Harvard '39), at Law School, and at 
West Point, he displayed not only intellectual capacity but inellectual 
independence. His record of service to the nation demonstrates that he 
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has never permitted the influence of environment to control his judg- 
ment nor the emotions of the moment to shape his course. Practices 
of an institution — even of that to which he belonged — were not necessar- 
ily to be regarded as hallowed principles nor even as the most efTicient 
practices. With him general acclaim does not make or modify a con- 
stitution^ This devotion to principle has marked all his activity. In 
the Philippines the stronger the provocation, the need for greater pa- 
tience in the exercise of superior power; as a military subaltern, a fine 
appreciation upon the part of the officer of the place of the private sol- 
dier; as counsel for the Philippine and Porto Rican Governments under 
our guardianship, an accentuation of the dignity and local sovereignty 
of those peoples; as a judge-advocate, full recognition of the subordi- 
nate constitutional place of the Army and of the natural military ten- 
dency to arbitrary conduct; as law officer for the civil jurisdiction of the 
War Department, care that department power be not used to disadvan- 
tage to the ordinary citizen coming into contact with it. 

When the war came to us, it found this government lawyer pre- 
pared. He had kept abreast of the emergency legislation of Great 
Britain and France, novel and extensive administration machinery created 
by them, and the practical business expedients . adopted for their war 
purposes; and, as well, was familiar with the^ measures and methods 
obtaining in their armies for maintaining morale. 

As in 1913 Congress specially created a place for him in a higher 
grade, to which there was no normal vacancy, ek) in 1917, he was speci- 
ally promoted from the junior grade to the grade of brigadier general 
and assigned as . acting Judge Advocate General of the Army, head of. 
probably the largest law office in the world. HcT knew the Department 
was as unprepared for war as the country was. His numerous recom- 
mendations made at the beginning of the war, upon the purely military 
side, for unifying and energizing the military establishment within while 
keeping it strictly confined to its constitutional sphere, and, ,upon the 
administrative side, for the establishment of business machinery and 
methods, were not pulled from the pigeon-holes and acted upon until 
late in the war. One example: at one time there were Hyq different 
kinds of United States armies, and as many kinds of officers and men 
in one office 'or command, all having some difference of tenure and au- 
thority,' and, of course, Yariyng degrees of jealousy. General Ansel! 
himself wrote an opinion, justly regarded as a classic by reason of its 
soundness of constitutional doctrine and clarity of reasoning, which 
swept away these disturbing distinctions, placed all upon the same foot- 
ing in the service, and made possible the absolute essential of unity of 
command. After untold trouble, that opinion was resurrected and adopted' 
and applied to the letter. In his own office, he had more than a hun- 
dred lawyers assisting him, and to them came a thousand questions daily. 
Thnaughout it all, when other officers and departments were professing 
to see exigencies and were manifesting a disposition to disregard funda- 
mental law and right, the office of the Judge Advocate General never 
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lost its head, but >kept constantly In view our Oonstttution and our 
traditional principles. In no place in the Qovemment could there be 
found less disposition to tolerate a resort to arbitrary military power 
affecting a citizen of the United States. 

Before the end of the war, this officer's clear yision had come to 
commend itself to all. He was ou^ of the first few to be granted by 
the President the Distinguished Service Medal, with the following cita^ 
tlon: 

"For especially meritoriom and compicuons service as Acting Judge Advocate 
General of the Army, whose broad and constmctive Interpretation of law and rega- 
lations have greatly facilitated the conduct of the war and military administration." 

When General Ansell graduated from West Point, he entered an 
institution whose laws were utterly un-American and belonged to a land 
and an age in which the common soldier was but a serf and not a citizen 
serving the state. A court-martial was not a court, but simply an agency 
of the commanding officer. It was said to be his right hand to help him 
maintain discipline, and was controlled not by law but by his will. Every 
phase of the trial — ^the preliminary investigation, the question of coun- 
sel, the membership of the court, the validity of the charge, the suffi- 
ciency of the evidence, the correctness of the procedure, the validity of 
the verdict and sentence, were determined not by law, but by the judg- 
ment of a commanding general. Even the ultimate conclusion of guilt 
or innocence was subject to his control. And the will of the commanding 
general was not subjected to legal review or supervision. There being 
no legal standard, there could be no legal error. Qeneral Aneell insisted 
on subjecting courts-martial to law and on a judicial review within the 
Department. The military authorities opposed. The results were, as 
might be expected when one man is left to be judged at the will of 
another, shockingly harsh and unjust. 

Notwithstanding the military view, he provided within his office 
machinery to curb, so far as possible, in an extra-legal way, the exercise 
of arbitrary military power. When the armistice came, he resolved to 
reform the Military Code. He spoke out frankly befiore the Senate Mili- 
tary Committee and gave great offense to the War Department. He re- 
signed and went before the country and before Congress. The opposi- 
tion of the administration w%s such that the reformation of the barbarous 
system was not brought about until the Act of Congress of June 4, 1920. 
Without this officer, we should still have the cruel and archaic system. 

In July, 1919, he resigned (not retired) from the Army — a sever- 
ance that freed him from all departmental control. Out of the army, 
as within it, he has insisted upon the observance of fundamental prin- 
ciples. With him, the law is law, for the Government as well as the 
individual. It was his firm that brought the successful suit of Hearst 
vs. The Shipping Board, restraining the ultra vires acts of the Board, 
though authorized by the President, in attempting to dispose of the ex- 
German ships; it was his firm that also brought the suit to restrain the 
Secretary of the Treasury from continuing to make illegal loans to the 
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Allied nations after the armistice; it was his firm that successfully 
broufi^t the mandamus compelling the War Department to observe the 
requirements of due process of law and grant a full and fair hearing in 
discharging hundreds of ofTicers of the Army fior specMic cause; it was 
his firm that has required the Government, in several classes of cases, 
to recognise its contracts as binding obligations when it would seek to 
denounce them because of some technicality. 

The firm of Ansell and Bailey has, besides its active court wdrk, 
considerable departmental practice. Here, too, he stands for straight 
legal, as opposed to "pussyfoot, methods." Recently addressing the 
Federal Bar Association, composed mainly of lawyers in the Government 
service, he took occasion to say: 

"We cannot be loyal to the law If we link its administration with political 
conaideration. I know of nothing worse—worse for the client, for the profession, 
for the public— than this kind of political lawyer. He gives his client to under- 
stand that by reason of political affiliation he has the key to some official's back 
door— a claim that, fortunately, has no little or no basis of truth. *..* * This 
kind of practice should be stamped out immediately." 

A demagogic Congressman recently criticised Ansell for taking cases 

against the Government, apparently ignoring the distinguished examples 
of ex-Justice Hughes and scores of others. Ansell replied to this clap- 
trap as follows: 

"I wish to make a general statement to you, and I am going to live or die 
by this statement. I am not goinfc to let public opinion dictate to me what cases 
I take, whether they are against the government or for the government. We may 
«s well understand that now." 
a reply that is worthy of being placed by the side of similar sentiments 

expressed by James A. Garfield, tLuther Martin, Josiah Quincy, John 

Adams and Erskine. 
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BTATBIODNT OF THB OWNBR8HIP. MANAGBMBNT. CIRCUIiATION. BTC^ RB- 
QUIBBD BY THB ACT OF CONGRB88 OF AUGUST 2L 1912, of The Lawyer and 
Banker and Southern Bench and . Bar Berlew, pnl^Uihed bi-monthly, at New Or- 
leans, La., for October, 1921. 

8TATB OF MICHIGAN. \ 
COUNTY OF WAYNB. / ■•• 

Before me, a -Notary Public, in and for the State and county aforesaid, personally 
appeared Charles B. GeorKOt who, hsTinf been duly sworn according to law, deposes 
and says that he is the Bditor of The Lawyer and Banker and Southern Bench and 
Bar Reriew, and that the following is, to the best of his knowledge and belief, a tma 
statement of the ownership, management (and if a daily paper, the ctreulation), etc, 
of the aforesaid publication for the date shown in the above caption, required by the 
Act of August 24, 1912, embodied in section 448, Postal Laws and Regulations, printed 
on the rererse of this form, to- wit: 

1. That the names and addresses of the publisher, editor, managing editor and 
business managers are: 

Publisher, The Lawyers' and Bankers' Company... 931 Lafayette St., New Orleans, La. 

Bditor, Charles B. George ..i 828-25 Ifolestic Bldg., Detroit, Mich. 

Managing Bditor, S. K. George 1587 Hamilton Ave, Detroit, Mich. 

Business Bfanager, L. B. Yanderhoop .823 Majestic Bldg., Detroit, Mich. 

2. That the owners are: (Gire names and addresses of indlTidual owners, or. If 
a corporation, gire its name and the names and addresses of stockholders owning or 
holding 1 per cent or more of the total amount of stock) : 

The Lawyers' and Bankers' Company 931 Lafayette St., New Orleans, La. 

S. K: George ....1587 Hamilton Ave., Detroit, Mich. 

8. That the known bondholders, mortgagees, and other security holders owning 
or holding 1 per cent or more of total amount of bonds, mortgages or other securities 
are: (If there are uone, so state.) None. 

5. That the arerage number of copies of each issue of this publication sold or 
published, through the mails or othermse, to paid subscribers during the six months 
preceding the date shown abore is (This Information is required from 

dally publications only. 

C!HABLBS B. GBORGB. Bditor. 
8.wom to and subscribed before me this 29th day of September, 1921. 

NINA B. COOPBB 

My commission expires July 18, 1922. 
(Seal.) 
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